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BANKBUPTCY. — FRAUDULENT PREFERENCE. — JUDGMENT AND LEVY
OF EXECUTION.

WILSON v. BANK OF ST. PAUL.

Something more than passive non-resistance in an insolvent deblor is necessary o
s’nv:fdatcajudgmentmdlwymhs’apropeﬂywhen the debt is due and he has
I such case there is no lagal obligation on the debtor to fils a etn'h’out’nbadvm
toprwmtthcjudgmmtmdkvy,andafdhmtodowh’:wtm cient vy

of an intent to give a preference to the judgment creditor, or to defeat the opera-
tion of the bankrupt law.

Though the judgment creditor in such a case may know the insolvent condition of
the debtor, his judgment and levy upon kis property are not, therefore, void, and
?Mth%m Of‘zm wil be by subsequent od

A Uen thus obtained by him not be displaced oceedings in
bankry, ,Moughcmmdw%nfmmthaﬁ«kqufﬂnmguor
rendition of the judgment.

MR. JUSTICE MILLER delivered the opinion of the court.

This case comes before us on a certificate of division jn opinion between
the circuit and district judges for the District of Minnesota.

The statement of facts and the questions certified are as follows : —

The complainant is the assignee in bankruptcy of the firm of Vander-
hoof Bros., lately merchants in the city of St. Paul. The defendant
is the City Bank of St. Paul. The bill is filed to determine which of
the parties is entitled to the stock of goods of the bankrupts, or the pro-
ceeds thereof. The assignee claims the goods, or the proceeds thereof, as

Vor. L 1
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assets of the bankrupts’ estate. The bank claims the same by virtue of a
judgment, execution, and levy thereunder. The facts are as follows : —

On the 26th of February, 1870, judgment by default was rendered b
one of the district courts of the State of Minnesota, in favor of the ba.n{
against Vanderhoof Bros. for the sum of $2,130. On the same day
execution was issued, and the sheriff immediately made a levy upon the
whole stock of goods of the debtors, which was sold by him for 82,885,
which is now in the hands of the bankrupt court to await the determina-
tion of this suit. The suit by the bank was brought on promissory notes,
commercial paper made by the debtors, Vanderhoof Bros., to ge City
Bank of St. Paul, one of which notes was more than fourteen days past
due when suit was brought thereon by the bank.

After the levy of the said execution, and before the sale by the sheriff,
Vanderhoof Bros. were adjudicated bankrupts on the petition of creditors
filed against them after judgment had been obtained and levy made under
the execution. The Vanderhoofs had no defence to the notes upon which
the bank had sued them, and put in no defence. They had no property
except their said stock in trade, which, at cost prices, was about equal to
the amount of their liabilities.

The debtors, Vanderhoof Bros., were insolvent when said suit was
brought against them by the bank, and the bank had then reasonable
cause to believe it, and knew that they had committed an act of bank-
ruptey, and that they had no property but their said stock in trade. The
Vanderhoofs gave no notice to any of their creditors of the suit commenced
against them by the bank, and, {aviug no defence, did not defend it nor
go into volun bankruptcy, nor otherwise make any effort to prevens
the judgment being obtained or the levy of the execution.

On the trial, the following questions arose, in relation to which the
judges were opposed in opinion : —

I. Whether or not an intent on the part of said debtors, Vaunderhoof
Bros., to suffer their property to be taken on legal process, to wit, the said
execution, with intent to give a preference to said hank, or with intent
thereby to defeat or delay the operation of the bankrupt act, can be in-
ferred from the foregoing facts.

II. Whether, under said facts, the said bank,in obtaining said judg-
ment and making the said levy, had reasonable cause to believe that a
fraud on the bankrupt act was intended.

III. Whether, under said facts, the bank obtained by the levy of the
execution a valid lien on the said goods as against the assignee in bank-

ruptcy.

E.l‘hz questions thus presented to this court require, for a satisfactory
answer, a careful consideration and construction of sections thirty-five and
thirty-nine of the bankrupt law, with reference to the general spirit and
purpose of that law. In looking to these, the first and most important
consideration which demands our attention is the discrimination made by
the act between the cases of voluntary and involuntary bankruptey. In
both classes of cases, undoubtedly the primary object is to secure a just
distribution of the bankrupt’s property among his creditors, and in both,
the secondary object is the release of the bankrupt from the obligation to
pay the debts of those creditors.
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But in case of voluntary. bankruptcy, the aid of the law is invoked by
the bankrupt himself, with the purpose of being discharged from his debts
as his principal motive ; and in the other the movement is made by his
creditors witE:athe purpose of securing the appropriation of his property to
their payment, the discharge being with them a matter of no weight and
often con ‘

There is a corresponding difference in the facts on which the action of
this court can be invoked in these different classes of bankruptcy. When
the party himself seeks the aid of the court, the averment he is required
to make 18 a very simple one, namely,  that he is unable to pay all his
debts in full, and is willing to surrender all his estate and effects for the
benefit of his creditors, and desires to obtain the benefit of the act,” that
is, to be discharged from the claims of his creditors. On filing a petition
containing this request, he is declared by the court a bankrupt.. The
allegation cannot be traversed, nor is any issue or inquiry as to its truth
permitted. The administration of his effects proce ereafter under
the direction of the court, and may end in paying all his debts with a
surplus to be returned to the bankrupt, or the result may be nothing for
the creditors, and the unconditional release of the bankrupt.

But while the debtor may, on this broad basis, call on the court to
administer his estate, the creditor who desires to do the same thing is
limited to a few facts or circumstances, the existence of which are essential
to his right to appeal to the court. And when any one of these facts is
set forth in a petition to the court by the creditor, the truth of *he allega-
tion may be denied by the debtor, and on the issue thus found, he may
demand the verdict of a jury.

The reason for this wide difference in the proceedings in the two cases
is obvious enough. When a man is himself willing to refer his embar-
rassed condition to the proper court, with a full surrender of all his prop-
erty, no harm can come to any one but himself, and there can he no sohd
objection to the course he pursues. But when a person claims to take from
another all control of his property, to arrest him in the exercise of his occu-

tion, and to impair his standing as a business man, — in short, to place

im in a position which may ruin him in the midst of a prosperous career,
the precise circamstances or facts on which he is authorized to do this
should not only be well defined in the law, but clearly established in the
court. :

Jt is the thirty-ninth section of the bankrupt act which lays down, in
nine or ten subdivisions, the facts and circumstances which give a man’s
creditors the right tohave him declared a bankrupt, and his property ad-
ministered in a bankruptcy court. One of them is the case of a person
who, being bankrupt or insolvent, or in contemplation of insolvency, shall

. make any payment, gift, t, sale, conveyance, or transfer of money or

other property, estate, rights, or credits, or give any warrant to confess
judgment, or procure or suffer his property to be taken on legal process,
with intent to give a preference to one or more of his creditors, or to any
person or persons who may be liable for him as indorsers, bail, sureties, or
otherwise, or with intent by such disposition of his property to defeat or
delay the operation of the act. And the same section declares, that if such
person be adjudged a bankrupt, the assignee may recover back the
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money or property 80 Xaid, conveyed, sold, assigned, or transferred, con-
trary to the act ; provided, the person receiving such payment or convey-
ance had reasonable cause to believe that a fraud on the {ankrupt act was
intended, or that the debtor was insolvent. :

The case before us is one of involuntary bankruptcy, but there is no
question here whether the party was rightfully declared a bankrupt. Tue
statement of facts shows that the debtors were insolvent when the bank
commenced its proceedings in the state court, and that the bank had then
reasonable cause to believe they were insolvent, and knew that they had
committed an act of bankruptcy, to wit, had permitted one of their notes
to go unpaid more than fourteen days after it was due.

It is maintained that under these circumstances the bankrupt * suffered
his property to be taken on legal process with intent to give preference to
the bank, and to defeat or delay the operation of the act.” lgndoubtedly,
the facts stated bring the bank within the proviso, as to knowledge of the
debtor’s insolvency; and if the debtor suffered his property to be taken
within the meaning of the statute, with intent to defeat or delay the oper-
ation of the act, then the assignee should recover the property, so that
this sufferance and this intent on the part of the bankrupt are the mat-
ters to be decided. -

The thirty-fifth section of the act, which is designed to prevent fraud-
ulent preferences of a person in contemplation of insolvency or bank-
ruptcy, declares ‘that any attachment or seizure under execution of such
person’s property, procured by him with a view to give such a preference,
. shall be void if the act be done within four months preceding tge filing of
the petition in bankruptcy by or against him. Though the main purpose
of the thirty-ninth section is to define acts of the trader which make
him' a bankrupt, and that of the thirty-fifth is to prevent preferences by
an insolvent debtor in view of bankruptcy, both of them have the common
pur%ose of making such preferences void, and enabling the assignee of
the bankrupt to recover the property, and both of them make this to de-
Eflnd on the intent with which the act was done by the bankrupt, and the

owledge of the bankrupt’s insolvent condition by the other party to the
transaction. Both of them describe, substantially, the same acts of pay-
ment, transfer, or seizure of property so declared void. It is, therefore,
very strongly to be inferred that the act of suffering the debtor’s property
to be taken on legal process in section thirty-nine is precisely the same as
Frocuring it to be attached or seized on execution in section thirty-five.

ndeed, the words procure and suffer are both used in section thirty-nine.

What, then, is the true meaning of that phrase in the act? In both
cases it must be accompanied with an intent. In section thirty-five it is to
give a preference to a creditor ; in section thirtﬁ-nine it must be to give a
preference to a creditor, or to defeat or delay t
rupt act. In both there must be the positive purpose of doing an act for-
bidden by that statute, and the thing described must be done in the pro-
motion of this unlawful purpose.

The facts of the case before us do not show any positive or affirmative
act of the debtors from which such intent may be inferred. Through the
whole of the legal proceedings against themr they remained perfectly pas-
sive. They owed a debt which they were unable to pay when it became

e operation of the bank- .
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due. The creditor sued them and recovered judgment, and levied execu-
tion on their property. They afforded him no facilities to do this, and they
interposed no hindrance. It is not pretended that any positive evidence
exists of a wish or design on their part to give this creditor a preference,
or oppose or delay the operation of the bankrupt act.

ere is nothing morally wrong in their course in this matter. They
were sued for a just debt. They had no defence to it, and they made none.
To have made an effort by dilatory or false pleas to delay a.judgment in
the state court, would have been a moral wrong, and a fraud upon the due
. administration of the law. There was no obligation on them to do this, either
in law or in ethics. Any other creditor whose debt was due could have
sued as well as this one, and any one of them could have instituted com-
pulsory bankrupt proceedings. The debtor neither hindered or facilitated
any one of them. How is it possible from this to infer, logically, an actual
parpose to prefer one creditor to another, or to hinder or delay the operation
of the bankrupt act ?

It is said, however, that such an intent is a legal inference from such
inaction by the debtor, necessary to the successful operation of the bankrupt
law ; that the grand feature of that law is to secure equality of distribu-
tion among creditors in cases of insolvency ; and that, to secure this, it is
the legal duty of the insolvent, when sued by one creditor in’ an ordinary
proceeding likely to end in judgment and seizure of property, to file him-
self a petition of voluntary bankruptey, and that this duty is one to be in-
ferred from the spirit of the law, and is essential to its successful operation.

The argument is not without force, and has received the assent of a large
number of the district judges, to whom the administration of the baxl;ﬁ-
rupt law is more immediately confided.

We are, nevertheless, not satisfied of its soundness.

We have already said that there is no moral obligation on the part of
the insolvent to do this, unless the statute requires it, and then only be-
cause it is a duty imposed by the law. It is equally clear that there is no
such duty imposed by that act, in express terms. It is, therefore, an argu-
ment solely of implication. This implication is said to arise from the sup-
posed purpose of thé statute to secure equality of distribution in all cases
of insolvency, and to.make the argument complete, it is further necessary
to hold that this can only be done in bankruptey proceedings under that
statute. Does the statute justify so broad a proposition? Does it in effect
forbid all proceedings to collect debts in cases of insolvency in other courts,
and in all other modes than by baukruptcy ? We do not think that its
g:rpose of securing equality of distribution is designed to be carried so

As before remarked, the voluntary clause is wholly voluntary. No inti-
mation is given that the bankrupt must file a petition under any circum-
stances. &’hile his right to do so is without any other limit than his own
sworn averment that he is unable to ay all his debts, there is not a word
from which we can infer any legal obligation on him to do so. Such an
obligation would take from the right the character of a privilege, and con-
fer on it that of a burdensome, and, often, ruinous duty.

It is, in its essence, involuntary bankruptcy. But t{le initiation in this
kind of bankruptey is, by the statute, given to the creditor, and is not im-
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posed on the debtor. And it is only given to the creditorin a limited class
of cases. The urgument we are combating upon the hypothesis that
there is another ¢ iven to the creditor %);sinferenoe, namely, where
the debtor ought himself to go into court as a bankrupt and fails to do it.
We do not see the soundness of this implication from anything in the
statute.

‘We do not construe the act as intended to cover all cases of insolvency,
to the exclusion of other judicial proceedings. It is very liberal in the
class of insolvents which it does include, and needs no extension in this

. direction by implication. But it still leaves, in a great majority of cases,

parties who are really insolvent to the chances that their energy, care, and
rudence in business may enable them finally to recover without disastrons
ilure or positive bankruptcy. All experience shows both the wisdom
and justice of this policy.

Many find themselves with ample means, good credit, large business,
totally insolvent ; that is, unable to meet their current obligations as fast
as they mature. But by forbearance of creditors, by meeting only such
debts as are pressed, and even by the submission of some of their property
to be seized on execution, they are finally able to pay all, and to save their
commercial character and much of their property. If creditors are not
satisfied with this, and the parties have committed an act of bankruptey,
any creditor can institute proceedings in a bankrupt court. But until this
is done, their honest struggle to meet their debts and to avoid the break-
ing up of all their business is not, of itself, to be construed into an act of
bankruptcy, or a fraud upon the act. :

It is also argued, that inasmuch as to lay by and permit one creditor to
obtain judgment and levy on property necessarily gives that creditor a
preference, the debtor must be supposed to intend that which he knows
will follow. .

The general legal proposition is true, that. where a person does a posi-
tive act, the consequences of which he knows beforehand, that he must be
held to intend those consequences. But it cannot be inferred that a man
intends, in the sense of desiring, promoting, or procuring ‘it, a result of
other persons’ acts, when he contributes nothing to their success or com-
i};)lietion, and is under no legal or moral obligation to hinder or prevent

em.

Argument confirmatory of these views may be seen in the fact that all
the other acts or modes of preference of creditors found in both the sec-
tions we have mentioned, in direct context with the one under considera-
tion, are of a positive and affirmative character, and are evidences of an
active desire or wish to prefer one creditor to others. Why, then, should
a passive indifference and inaction, where no action is required by &)sitive
law or good morals, be construed into such a preference as the law
forbids ? )

The construction thus contended for is, in our opinion, not justified by
the words of either of the sections referred to, and can only be sustained
by imputing to the general scope of the bankrupt act a harsh and illib-
eral purpose, at variance with its true spirit and with the policy which
prompted its enactment.

Undoubtedly very slight evidence of an affirmative character of the
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existence of a desire to prefer one creditor, or of acts done with a view to
secure such preference, might be sufficient to invalidate the whole trans-
action. Such evidence might be sufficient to leave the matter to a jury,
or to support a decree, because the known existence of a motive to prefer
or to defraud the bankrupt act would color acts or decisions otherwise of
no gignificance. These cases must rest on their own circumstances. But
the case before us is destitute of any evidence of the existence of such a
motive, unless it is to be imputed as a conclusion of law from facts which
we do not think raise such an implication.

These latter considerations serve to distinguish the present case from
that of Buchanan v. Smith, 16 Wall., decided at last term, and which
may seem to conflict, in some of the expressions used in that opinion, with
those found in this. That was a bill in chancery, involving several
distinct issues of fact, on which much and conflicting testimony was
given, and the contention was mainly as to what was established by the
evidence. There was satisfactory proof that the creditor, before pursuing
his remedy in the state court, had urgently sought to secure a preference
by obtaining from the debtor a transfer of certain policies of insurance on
which a loss was dme. The case was also complicated by an assignment
made by the debtor, under which the assignee took possession beg::e the
creditor procured his judgment in the state court. That case was well
decided on the evidence before the court. But in the case now before us,
the questions we have discussed are presented nakedly and without con-
fusion, by facts found by the court and undisputed, and we have been
oo:;sell.ed, on careful consideration of the bankrupt act, to the following
conclusions : —

1. That something more than passive non-resistance of an insolvent
debtor to regular judicial proceedings, in which & judgment and levy on
his property are obtained, when the debt is due and he is without just
defence to the action, is necessary to show a preference of a creditor, or a

to defeat or delay the operation of the bankrupt act.

2. That the fact that the debtor, under such circumstances, does not
file a petition in bankruptcy, is not sufficient evidence of such preference
or of intent to defeat the operation of the act. '

3. That, though the judgment creditor in such case may know the
insolvent condition of the debtor, his levy and seizure are not void under
the circumstances, nor any violation of the bankrupt law.

4. That a lien thus obtained by him will not be displaced by subse-
quent proceedings in bankruptcy against the debtor, though within four
months of the filing of the petition.

These propositions require the questions certified to us to be answered
:ﬂiﬁ:ollows: 'Fl)x: first and second in the negative, and the third in the

mative. .
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SUPREME COURT OF NEW HAMPSHIRE.
[62 N. H. 596.]

BAILROAD, — PUNCTUALITY IN ARRIVAL AND DEPARTURE OF TRAINS.
— NEGLIGENCE, — FAILURE TO STOP AT PARTICULAR STATION.

GORDON v. MANCHESTER AND LAWRENCE RAILROAD.

The publication of a time-table, tn common form, smposes upon a railroad compan
the obligation t{use due care and skill tofI:m thcpt:‘aimmve and depart Zta tlz
precise moments indicated tn the table; but it does not fmport an absolute and
unconditional engagement for such arrival and departure, and does not make the
company liable for want of punctuality which ts not attributable to their negli-

gence. :

G. purchased of the M. & L. R. R. a season tickst from S., an intermediate station,
to M. The railroad company published a time table, in commen form, upon
which a train was advertised as leaving L. at 8.27 4. ., learing S. at 8.45, and
arriving at M. at 9.35 4. M. G. was at S. depot in seagon to take this train,
but the train ran by S. without stopping. In an action of assumpsit, brought by
G. against the railroad company to recover damage:‘l/br their failure to transport
kim seasonably to M., the railroad company offered to prove that the road was
suitably equipped for transporting the usual travel, and for accommodating the
excess ordinarily to be anticipated from extraordinary occasions; that, on the
morning in question, an extraordinary, unusual, and unexpected number of per-
sons appeared at L. to take passage, and there, and at other stations before reach-
tng S., 8o completely filled and overloaded the cars that it would have been danger-
o’;u: t;al:ave mitted more passengers on the train ; that at S. there were, besrdes
the plaintiff, a large number of waiting for transportation, whom st would
have been {npocubgc to have tm the already overloaded cars ; that the rasl
road company could not have discriminated as to whom they would take or decline
to take, even tf they had had the means to transport any of them ; that the train
consisted of erghteen passenger cars and one baggage car, and that, if the train
had stopped at that station, being on an up grade, st would have been impossibls
to have started it ; that the railroad company had no reason to expect that such
an unusual number of persons would apply for transportation on that morning ;
and that, on the arrival of the train at 5{, and as soon as the same could be dons
with safety to the travelling public, they sent back the train to S. to bring the plain-
tff, and all other persons desiring transportation, to M.

Held, that the railroad company were not liable, if they had done all that due care
and skill could do to transport the plaintiff punctually; and that thetiropoud
evidence was admissible, as tending to show that the failure to transport the plain- -
tff was not atiributable to negligence on the part of the raslroad company.

AssumpsrT, by George C. Gordon against the Manchester & Lawrence
Railroad. The declaration alleged in substance that the defendants, in
consideration of a payment of twerity dollars, promised the glaintiﬁ to
transport him between Salem, N. H., and Manchester, N. H., by the reg-
ular trains between said Salem and Manchester, for the space of three

"months, ending September 80, 1870 ; that on September 8, 1870, the
plaintiff was at Salem station, ready and anxious to be transported in the
regular morning train to Manchester, but that the defendants neglected
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and refused to stop at Salem station the train due there, and which ar-
rived there at 8.52 A. M. that day, and neglected and refused to transport
the plaintiff to Manchester by the train aforesaid, or in any other manner,
during the forenoon of that day. .

Plea, the general issue, with a brief statement.

The plaintiff testified that he purchased a ticket of the defendants, on
or about July 1, 1870, of which the following is a copy : —

“ Manchester & Lawrence Ruilroad, Season ticket. Pass George C.
Gordon for three months, ending September 30, 1870, between Salem and
Manchester. Caas. E. TwomBLy, G. T. A.”

The plaintiff testified that he was at Salem station on the morning of
Sephemier 8, ready to take the morning train, but that said train did not
stop at Salem, and that he did not arrive at Manchester until two o’clock

.in the afternoon.

The plaintiff baving rested, the defendants moved for a nonsuit. The
motion wag denied, and the defendants excepted.

The defendants then offered to prove the facts stated in the brief state-
ment, as follows: ¢ That said defendants have at all times before, and on
the said September 8, 1870, and since, supplied said railroad with a good
and sufficient number of suitable cars and locomotives for transporting the
usual and regular travel on said road, and for accommodating the exocess
ordinarily to be anticipated from extraordinary occasions. That on said
September 8, when the plaintiff alleges that he was not taken by the
morning train, an extraordinary, unusual, and unexpected number of per-
sons appeared at Lawrence to take passage on the train, and there, and at

. Methuen and Messer’s, so completely filled the passenger and baggage
cars as to occupy all the seats, fill the aisles and platforms, and otherwise
overload the cars, 8o that it would have been dangerous to have admitted
more passengers on the train ; that at said station of Salem there was, be-
gides the plaintiff, a large number of persons —to wit, one hundred —
waiting for transportation, whom it would have been impossible to have
taken 1nto the already overloaded cars, and it would have been dangerous
to the safe transportation of the passengers already on the train to have
permitted any of the persons at the said station of Salem to get on board,
and that the defendants could not have discriminated as to whom they
would take or decline to take, even if they had had the means to trans-
port any of them ; that the defendants were common carriers, and were
and are bound to receive and carry all persons asking transportation, so
far as their means would allow, and had no right to refuse transportatior -
because they anticipated that at some other station there might be other

- persons also claiming transportation ; and that the defendants had no rea-
son to expect that such an unusual number of persons would apply for
transportation on the morning of the said September 8; and that the de-
fendants, on the arrival of the train in Manchester, and as soon as the
same could be done with safety to the travelling public, sent back the
train to said Salem to bring the plaintiff, and all other persons desiring
transportation, to Manchester, which was all that said defendants were
bound to do in law.”

The defendants also offered to prove that the train consisted of eigh-

teen passenger cars and one haggage car, and that, if the train had
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stopped at that station, being on an up grade, it would have been impos-
sible to have started it. )

The evidence offered was all excluded ; and the defendants excepted.

The coart charged the jury that the defendants were liable for not
carrying the plaintiff, and that it ‘made no difference by what means they
were prevented from fulfilling their contract.

The jury returned a verdict for the plaintiff. The defendants moved
to set aside the verdict; and the questions thus arising were reserved for
the law term.

At the law term the defendants conceded that during the entire year
1870 they published a time-table, in the usual form, upon which a train
was advertised as leaving Lawrence at 8.27 A. M., leaving Salem at
8.45, and due at Manchester at 9.85 A. M.

Marston, for the plaintiff.

S. C. Eastman § G. C. Bartlett, for the defendants.

SMrtH, J. In order to decide whether the evidence offered by the de-
fendants was rightly rejected, it is' indispensable to determine what the
contract was. If the defendants entered into an absolute and uncondi-
tional engngement to transport the plaintiff to Manchester at the precise
hour and minute named in the time-table, the ruling of the court was cor-
rect. If, on the other hand, the defendants only engaged to do all that
due care and skill could do to insure punctuality, a different result may
follow.

A common carrier of passengersis a person upon whom the law im-

poses particular obligations; ¢ and all persons are supposed to deal with
the carrier on the terms which the law predetermines, unless they spe-
cially provide otherwise.” ¢ A particular arrangement is determined by
a provision of the law, subject to be altered by a special convention be-
tween the parties.” Where the contract is in general terms, or is not
expressed in words at all, and there are no external circumstances indi-
cating the intention of the parties that the carrier should assume more or
less than his ordinary liability, the contracting parties are regarded as
tacitly adopting and incorgorating into their contract the common law
provisions relative to the obligations and liabilities of common carriers of
passengers. It would be an idle ceremony for the parties to go through
the form of uttering words which ¢ express no more than the law by in-
tendment would bave supplied.”
. By the common law, common carriers of passerigers are bound to use
due care and skill to transport passengers, safely and promptly ; but they
are not insurers of results ; they are not held liable as absolute warrantors
of safety or speed. The burden of proof rests on the party asserting that
the carriers entered into an engagement more onerous than that which
the common law imposes on them. We have now to inquire what cir-
cumstances there are, in the present case, to indicate that the defendants
assumed 80 much more than their common law liability as to become
absolute warrantors of punctuality.

The plaintiff paid his fare in advance.

This is nothing more than what the great majority of passengers do,
without any idea that the carriers are thereby made to incur any unusual
responsibility. Nor does it appear that the plaintiff understood that his
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payment in advance for the season gave him any especial preference over
passengers who had paid in advance for a single passage. It is not sug-
gested that season passengers were charged an extra price. In all pro
ability, each trip cost the plaintiff a much smaller average sum than if
he had paid single fares.

The plaintiff had a ticket.

It has been said by this court that “ ordinarily the ticket is not and
does not contain the contract.” Johnson v. Concord R. R. 46 N. H. 218,
p- 219. And it has been asserted that a ticket is rather in the nature of
a receipt for the passage money, — * a mere token or voucher adopted for
convenience, to show that the passenger has paid his fare from one place
to.another.” Denio, J., in Quimby v. Vanderbilt, 17 N. Y. 806, p. 313;
Earl, Com., in Rawson v. Penn. R. Co. 48 N. Y. 212, p. 217. Cer-
tainly, the ticket now in question does not purport to express, and does
not express, all the terms of the contract. ?f this were held otherwise,
‘the plaintiff might find it difficult to make out even a primd facie case.
Looking only at the literal language of the ticket, and considering it as
the sole and conclusive evidence of the terms of the contract, it might be
said that the plaintiff has had all that the ticket entitled him to, namely,
a passage to Manchester. The ticket does not specify that trains shall
run at reasonable hours, or with reasonable dispatch, much less that they
shall run at regular and fixed hours. It is obvious that neither party can
fairly be asked to regard the ticket as expressing all the terms of the con-
tract. There is nothing in this ticket to indicate that the contract was
an unusual one, or made upon any other basis than the common law
obligations of carriers. It was unnecessary that the ticket should express
in words what the law tacitly implies. ¢ Ezpressio eorum que tacite
msunt nihil operatur.” (For instances of contracts in general terms,
which are construed as containing implied conditions exonerating s;gpa.rty
who is without fault, see Dezter v. Norton, 47 N. Y. 62; note to Hall v.

Wright, 96 Eng. Com. Law, p. 795; Robinson v. Davison, L. R. 6 Exch.
269 ; Taylor v. Caldwell, 3 Best & Smith, 826; also, L. R. 4.C. P. 1
Ibid. 744.)

The defendants had published a time-table, upon which a train was
advertised as leaving Lawrence at 8.27 A. M., leaving Salem at 8.45 A. M.,
and due at Manchester at 9.85 A. M.

Undoubtedly, “ the representations made by railway companies in their
time-tables cannot be treated as mere waste paper.” Lord Campbell, C.
J., in Denton v. Great Northern Railway Co. b El. & Bl 860, p. 865. It
must be conceded that such a public advertisement at least imposes on the
defendants the obligation of using due care and skill to have their trains
arrive and depart at the times thus indicated. . For any want of punc-
tuality which they could have avoided by the use of due care and skill,
they are unquestionably liable. Nor can they excuse a non-conformity to
the time-tal(:lle for any cause, the existence of which was known or ought
to have been known to them at the time of publishing the table. ¢ They
make the time advertised a criterion of ordinary reasonable time.” The
publication of the time-table cannot amount to less than this, viz., & rep-
resentation that it is ordinarily practicable for the company, by the use of
due care and skill, to run according to the table, and an engagement on
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their part that they will do all that can be done by the use of due care
and skill to accomplish that result. Does it go beyond -this? Does it
amount to an absolute, an unconditional e ment, that the trains shall
arrive and depart at the precise moments indicated in the table? Does
it make the company warrantors or insurers of punctuality, and liable for
delays which are due, not to their fault, but to pure accident ? )

If these questions are answered in the affirmative, a very singular re-
sult will follow. Railroad companies will be under a much more onerous
obligation to run punctually than to run safely. They muay, then, on the
same state of facts, be held liable for the loss of an hour’s time, and not
liable for the loss of a year’s time or for the loss of a limb. As to safety,
they are bound only to use due care and skill to attain it. They are not
liable for mishaps which are not at{ributable to their negligence. Read-
head v. Midland R. Co. L. R. 4 Q. B. 879, p. 381. Suppose the morn-
ing train had reached Salem * on time,” taken the plaintiff on board, and
proceeded towards Manchester ; that midway between Salem and Man-
chester the train had been thrown from the track in consequence of the
breaking of a wheel ; that such breakage was caused by a latent defect
which could not have been previously detected ; that the plaintiff by this
accident lost a limb, and was permanently incapacitated for labor ; and
that, after some delay, the plaintiff and the other passengers were carried
on by another train, so that they reached Manchester three hours late on
the same day : in such a case, it is clear that the defendants are not liable
to the plaintiff for the bodily injury, nor for his loss of time after reach-
ing Manchester. Does it not seem extraordinary that they should be.
liable for the loss of the three hours' time, when they are not liable for
the loss of the three years’ time since elapsed, or for the loss of the limb?
Is it natural to suppose that the parties understood the obligation to carry
speedily, to be more rigid than the obligation to carry safely? A large
proportion of Eassengers might consider the latter obligation the more
important of the two, and might prefer delay to death. Itis not now
suggested that the defendants could not impose upon themselves a lia-
bility in respect to punctuality, far in excess of their obligations in other
respects. But in considering whether they have done so, the incongruous
nature of such action on their part may be entitled to some weight. We
should naturally expect the party alleging such action to offer very ex-
plicit evidence of it. The case is unlike that of a charter-party. There,
the parties enter into a written agreement which, presumably, expresses
all tﬁe terms of the contract. If, in such an agreement, it is stipulated
that the ship shall sail on or before a particular day, there may be no
reason for giving this express stipulation any other than a strictly literal
construction, or for implying conditions or limitations not named in the
writing. See Glaholm v. Hays, 2 Man. & Gr. 257 ; Croockewit v.
Fletcher, 1 Hurl. & Norm. 898. In the present case, there is no formal
contract, either written or oral. The great inquiry is, What was the
contract ? The nature of the contract is to be gathered from various
documents and circumstances. The time-table is only one among several

iegle:f; of.etzividenoe, from all of which, taken all together, the contract is to
inferred.

The importance of punctuality is undeniable, but so is the importance
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of safety. The serious results of a failure in either respect may be
weighed in determining whether the carriers have used due care and skill ;
but the importance of success does not furnish conclusive evidence that
the company have absolutely guaranteed against failure. Moreover, the
known difficulty of attaining absolute punctuality throughout a whole

vear may be taken into account as a sort of offset to the argument founded -

on the importance of punctuality. This difficulty may diminish the prob-
ability that the company would assume such a rigorous obligation. In
Howard v. Cobb, 19 Monthly Law Reporter, 877, the contract related only
to a single trip of a steamer. But here, there is no ground for asserting
that the defendants made any different agreement relative to their morn-
ing train on September 8, so far as punctuality is concerned, from that en-
tered into respecting all their other regular trains throughout the whole
year. Practically, the question is, whether they have undertaken to guar-
antee exact punctuality in the arrival and departure of all their trains
throughout a whole year. We are not reduced to the dilemma of consid-
ering the time-table as evidence of such a guaranty, or else giving it * no

meaning and effect at all.” As has already been intimated, much effect

can be given to it, as increasing the obligations of the defendants, without
construing it as an absolute warranty of punctuality.

Upon the whole, we think that there is no evidence that the defendants
entered into an absolute and unconditional engagement that the trains
should depart and arrive at the precise moments indicated in the time
table. The defendants were not liable for the failure to carry the plain
tiff in the morning, unless that failure was attributable to their negligence,
to their neglecting to do all that due care could do to run in conformi
to the time-table. The rejected evidence tended to show that the failure
was not attributable to their negligence. It should, therefore, have been
received, and submitted to the consideration of the jury.

An examination of reported decisions does not disclose any strong pre-
ponderance against the views now expressed. In most cases, the negli-
gence of the carrier has been proved or admitted.

Haweroft v. Great Northern R. Co., as sometimes cited, might seem
strongly against the defendants; but, as reported, its bearing in that
direction is not so obvious. It is a'case decided by Patteson, J., and
Wightman, J., in the queen’s bench, in 1852, and is reported in 16 Ju-
rist, 196, 8 Eng. Law & Eq. 862, and more fully in Law Journal, vol. 30
N. S, vol. 21 Qu. B. 178. The plaintiff purchased an excursion ticket
from Barnsley to London and return.  Upon the back of the ticket were

the words, * To return by the trains advertised for that pu on any

day not beyond fourteen days after date hereof.” The defendants adver-
tised certain trains for excursion ticket holders; ittluding one train leavin
London at 6.45 A. M. on Saturday, and another at 9.15 . M. Upon
the facts, the court seem to have concluded, and we think eorrectly, that
the plaintiff had a right to'understand that both trains were advertised as
carrying through to Barnsley. The plaintiff went to the London station
as early as 6 A. M. on Saturday ; but the pressure of persons wishing to
be passengers by that train was so great that he was unable to obtain a
seat in it, although it consisted of thirty carriages drawn by two engines.
The company caused an extra train of twenty-three carriages to be sent
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about noon, but this train was also filled without the plaintiff’s being able
to srocure a place. The company made every exertion to procure and
send off another extra train during the day, but were unable to do so for
want of sufficient engines, carriages, and servants at the London station
to meet the extraordinary influx of returning excursion passengers on that
morning, although they were sufficiently supplied for the ordinary excur-
sion traffic of the company. The defendants contended that it would
have been unsafe to have dispatched the 6.45 A" M. train with more than
two engines, or with a greater number of carriages; but it was conceded
that a sufficient number of trains to convey all excursion ticket-holders
l!;ight have been dispatched with safety long before noon, if the company

been provided with a sufficient number of engines, cars, and servants
for the purpose at the London statjon. It was claimed that the transpor-
tation provided would have been sufficient to accommodate all applicants
on any other Saturday morning for two months, and that the number of
applicants on the Saturday morning in question was ter than on an
other Saturday. The plaintiff took passage in the 9.15 P. M. train, whic
carried him only as far as Doncaster. No arrangement had been made
for carrying him thence to Barnsley, and no train ran thither until Mon-
day. The county judge, at the tral, ruled that there was a special con-
tract binding the defendants to carry the plaintiff by the 6.45 A. M. train,
or by some other train within a reasonable time after that hour ; that car-
rying by the 9.15 P. M. train was not a sufficient compliance with the con-
tract, but, if so, there was a breach in carrying no further than Doncaster ;
that the extraordinary influx of passengers was no defence, but the com-
pany were bound to provide sufficient accommodations at or within a rea-
sonable time after the hour advertised for all excursion ticket holders. In
arguing to set aside the verdict for the plaintiff, rendered under these rul-
ings, the counsel for the defendants said: * Could the company be sued
if they had refused to carry a passenger when there was no room for him ?
They were common carriers, and bound to carry safely.” Thereupon,
Patteson, J., remarked : ¢ They should have made it a condition of their
contract that they would not carry unless there was room.” The court
refused to grant a new trial. Patteson, J., said: « The defendants, in
refusing to take the plaintiff by the morning train, were right, because
the train was too full to allow him to be carried with safety. But if they
put him off and kept himn until the evening, they should have made some
sﬁecial provision for carrying him on to Barnsley at once. I do not think
that they had any right to keep him in London until the 9.15 evening
train. They should bave sent another train. The case finds that they
might have done so without danger.” Wightman, J.,said: “ ... .. I
think that by going by She-evening train he has waived any right to com-
plain of having been kept until the evening. But if he was content to
wait and go by the evening train, he ought to have been carried on as far
as Barnsley, unless they had told him what the state of the case was with
;gspect to the stopping at Doncaster, or had made some special terms with

im.”
In that case it is clear that the company were liable, at all events, for

failing to make any attempt to carry the plaintiff through to Barnsley b
the evening train.. Wightman, J., rests his decision entirely on this, an
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it is questionable whether the case can be regarded as an authority for
anything beyond this. The county judge at the trial seems to have ruled
that the defendants complied with their contract if they carried the plain-
tiff within a reasonable time after the hour advertised. This is all that
the defendants can ask in the case at bar. It means ‘ reasonable under
all the circumstances of the case ;' and such a ruling is inconsistent with
the theory of an absolute guaranty of punctuality. The dictum, and the
decision of Patteson, J., may be susceptible of the construction that the
company had failed to use due foresight to anticipate and provide for
the emergency, and that they were liable on that ground. We think that
the case cannot be regarded as an authority entitled to controlling weight
in the present instance (see 2 Redf. on i‘.ailways, 5th ed. p. 281) ; and
we have stated it thus fully, not so much by reason of its intrinsic impor-
tance, as on account of the frequency with which it has been cited else-
where.

Other cases will be noticed more briefly. In Sears v. Eastern R. R.
Co. 14 Allen, 433, the company were liable for not using due care to give
notice of the change in the starting time of the train. In Lafayette R. R.
Co. v. Sims, 27 Ind. 59, the company did not attempt to show that they
had used due care to provide accommodations. They demurred to the
replication, instead of rejoining that there was an unexpected rush of pas-
sengers which they could not reasonably have anticipated. Dunlop v.
Edin. § Glasg. R. Co. 16 Jurist, part 2, 407, 408, was a case where the
company were clearly in fault. In BDenton v. Great Northern R. Co.
5 EL. & Bl. 860, the defendants were liable for falsely representing that a
train would start when they knew it would not. There was no attempt
on their part to comply with the advertisement. Weed v. Panama R. R.
Co. 17 N. Y. 362, is a case where the delay was held chargeable to the
fault of the defendants, on the principle that the act of their servant was
their act; see, also, Blackstock v. N. Y. 4 Erie R. R. 20 N. Y. 48.
In Deming v. Grand Trunk R. R. Co.-48 N. H. 455, it appeared that, on
February 21, the plaintiffs told the defendants that they wool to send
to Boston, which had been contracted for and which they were very anx-
ious to have go forward iinmediately, and that, unless it could be sent for-
ward from Northumberland the next day, it must go by another railroad
route. The defendants thereupon received the wool, and agreed to for-
ward it from Northumberland on February 22, but did not forward it
until March 16. The defendants offered to show that, owing to the ap-
proaching termination of the reciprocity treaty, there was at this time a
great and unusual rush of freight, a.n({ that this occasioned the delay.
They did not offer to prove that the rush commenced after the ma.king of
their contract with the plaintiffs, or that the plaintiffs had knowledge of it.
.The evidence was rejected. (See the ruling on p. 461.) That case differs
from the present in at least two vital particulars: First, the special
stress laid on punctuality in the negotiation tended to show an absolute
contract to carry within a prescribed time, and the jury found such a con-
tract. See Harmony v. éi’n ham, 12 N. Y. 99; W:lson v. York, New-
castle 4 Berwick R. Co. 18 Eng. Law & Eq. 557, in note ; Mullin, J., in
Van Buskirk v. Roberts, 81 N. Y. 661, pp. 674, 675. Second, the exist-
ence of the alleged cause of delay was, for aught that appeared, fully
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within the knowledge of the defendants at the time they contracted with
the plaintiffs. They were in fault for knowingly undertaking more than
they could perform. See 17 Mo. 290. In New Orleans, §c. R. Co. v.
Hurst, 36 Miss. 660, the company offered no excuse whatever for running
past the station; and in Heirn v. M Caughan, 82 Miss. 17, there was
evidence tending to show want of due effort to stop. In Strohn v. Detroit
§ Mil. R. R. (o. 23 Wis. 126, it seems to have been held that a mere
statement by the carrier’s agent that the ordinary time for transportation
of freight is a certain number of days, is not sufficient to show a contract

to carry within that time. In Angell on Carriers, 4th ed. sec. 527 a, it .

is said that the time-tables are “in the nature of a special contract, so
that any deviation from them renders the company liable ;’ but we think
no aathority there cited, unless it be Haweroft v. G. W. R. (%., directly
sustains this position. i

It would seem that the English railwa.{ companies are now in the habit
of inserting notices in their time-tables that they do not warrant that the
trains will arrive and depart at the precise time indicated. See Bovill,
C. J., in Lord v. Midland R. Co., L. R. 2 C. P. 889, p. 845; Hurst v.
Gyreat Western R. Co. 19 C. B. (N. 8.) 310; Prevost v. Great Eastern
R. 18 Law Times, N. S. 20; Buckmaster v. G. E. R. Co. 23 Law
Times, N. S. 471. But this practice may have been adopted from abun-
dant caution, and does not seem to us to furnish decisive evidence of the
understanding of the legal profession that the time-table, without the no-
tice, would import a warranty. In this country nearly all the railroads
publish time-tables, and delays, not attributable to negligenee, are not
uncommon ; yet suits to recover damages for detention in such cases are
almost, if not quite, unknown. That such actions are almost unprece-
dented, “ shows very strongly what has been understood to be the law
upon the subject.”

The motion for a nonsuit was properly denied ; for the jury might have
found negligence from the (then) unexplained evidence that the train ran
by Salem. The new trial is granted, because of the rejection of the evi-
dence which the defendants offered to explain this circumstance.

Verdict set aside.

COURT OF APPEALS OF KENTUCKY.
OcToBER, 1873.

LIABILITY OF DIRECTORS OF BANK FOR BPECIAL DEPOSIT WRONGFULLY
OONVERTED. — NATURE OF SPECIAL DEPOSIT. — NEGLIGENCE.

UNITED SOCIETY OF SHAKERS v. UNDERWOOD.
DAVENPORT v. THE SAME.

To render the directors of a bank liable for a special deposit wrongfully converted
and used by the bank, it is only necessary to show that, but for their gross inatten~
tion, a knowledge of the conversion must have been brought to the notice of the di-
rectors. Actual knowledge is not necessary.

‘A special deposit is neither more nor less than a naked baslment.
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The opinion of the court was delivered by

Linpsay, J. The first named appeal is prosecuted from the judgment
of the Franklin circuit court, and the latter from that of the Warren court
of common pleas ; but as the questions involved are almost identical, they
will, for convenience, be considered and determined together.

To each of the petitions a general demurrer was sustained, and the par-
ties failing to plead further, judgments were rendered dismissing them
absolutely, and we are now called upon to determine whether said peti-
tions set out facts constituting causes of action.

From them it appears that in the year 1865 the Bank of Bowling
Green went into operation under a charter approved June 2, 1865, and
that during the time it continued in business the defendants were mem-
bers of itsioard of directors ; and further, that before the institution of
these actions said bank, upon the petition of the defendants, or some of
them, had been declared a bankrupt by proper legal proceedings, and was
insolvent. .

The Society of Shakers allege that on the 22d of February, 1869, its
agent, U. E. Johns, deposited with the bank a special deposit of $72,450
in bonds, fully described in a memorandum incorporated into the petition,
and that the bank had failed apon demand to return 855,660.40 of said
bonds. Also that it had failed to account for $9,702.68 collected on inter-
est coupons attached thereto.

Davenport alleges that on the 8d of March, 1866, he placed in the bank
on special deposit nine Warren county bonds of $1,0(§,0 each, which, by
reason of the premium for which they would sell in the market, were of
the value of $11,600, and that the bank had failed upon demand to return
all or any of such bonds. The Society of Shakers c‘l)m.rge the conversion
of their bonds in the following language :

¢ Plaintiffs state that all the aforementioned bonds, aggregating in value
the sam of 855,660.40, were wrongfully taken from plaintiffs’ package of
special deposit by the officers of the Bank of Bowling Green, and by them
converted to the use and emolument of said bank by sale as aforesaid,
without right or authority from these plaintiffs or any of them, and of
such wrongful conversion and appropriation defendants, and each of them
had, or could have had, by the most ordinary diligence and investigation,
ample notice.” .

Davenport alleges that his bonds had been ‘¢ wrongfully appropriated
by said Bank of owling Green, and converted to the use and emofument
of said bank, forwarded to its regular correspondents and by them sold,
and the proceeds of sale credited to the Bank of Bowling Green and paid
on checks or drafts of said bank, of all of which defendants, and each of
them, had notice, as well from the ledgers, books, and accounts of said
bank as from its correspondents, reconcilements, and statements.”

And further : * That said bonds were wrongfully appropriated as afore
said to the use and benefit of said bank, and without authority from this
plaintiff, and that of such wrongful conversion and appropriation defend-
ants, and each of them, had or could have had, by the most ordinary dili-
gence, ample notice.”

_ It is also substantially charged in each petition that the defendants, act-
ing as directors, “ did, on various occasions, declare dividends when the

Vor. 1. 2

-
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condition of the bank did not justify the same, and so appropriated to

themselves, they being the largest stockholders, large sums of money actu-

ally realized from the conversion of the plaintiffs’ property as aforesaid.”
Upon the facts as thus stated, this court must determine whether or not
appellees or any of them are personally bound to make good the losses
resulting to appellants from the unauthorized and wrongful conversion by
the bank of their special deposits. In the adjudication of these causes, it
is not necessary that we should critically inquire into the duties and obli-
gations resting upon the bank directors to look after and protect the in-
terest of special depositors from whom the corporation represented by the
directory receives no compensation. It is sufficient to say that special
deposits are mere naked bailments, and that the bank, nor its directory,
undertake to exercise any greater care in their preservation than the de-

itor has the reasonable right to suppose is exercised in keeping the

k’s property of like description. It cannot be doubted, however, that
if the deposit 18 lost by reason of the gross negligence, or the wilful inat-
tention of the directors, the bank is responsible therefor, upon the well

‘established doctrine that a mere depositary is liable for gross negligence.

And as the directory is the corporate government of the bank, and in the

" legal sense is the corporation itself, the negligence or inattention of its

members can and ought to be imputed to the bank. But the liability of
the bank in these actious is not made to turn alone upon the want of fidel-
ity and care upon the part of the directory.

It is distinctly and clearly charged that the deposits were sold by the
officers of the bank, and the proceeds of such sa{)es converted to its use
and emolument, and that this was done with the knowledge of the direc-
tors.

This charge implies a conversion by the bailee of the bailors’ goods, for
which by the common law rules of pleading the bailors might maintain
trover.

The question presenting itself in these actions is, whether the directors,
who had knowledge of these alleged wrongful sales, are personally liable
for the value of the deposits so converted ? It is insisted by the appellees
that these actions cannot be maintained, because of the want of privity
between the depositors and the bank directors. They concede that if they
have been guilty of gross mismanagement of the affairs of the bank, and
that its insolvency and bankruptcy are the consequence of such misman-
agement, they may be held to account to the corporation whose officers
and agents they were ; but urge that inasmuch as their undertaking was
to the bank, they can only be proceeded against by it, the party with
whom they contracted, and that these appellants must look to the cor-
poration and not to them.

This assumption is plausible, but it cannot be supported.

Bank directors are not mere agents like cashiers, tellers, and clerks.
They are, in a certain sense, trustees for the stockholders ; and as to mere

_dealing with the bank they not only represent it, but for all legal:con-

sideration are in fact the bank itself. Morse on Banking, page 76.
Their contrac} is not alone with the bank. They invite the public to

‘deal with the corporation, and when any one accepts their invitation he

has the right to expect reasonable diligence and good faith at their hands;
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and if they fail in either, they violate a duty they owe not only to the
stockholders but to the creditors and patrons of the corporation. Hodges
v. New England Screw Company, 1 Rhode Island, 812.

An honest administration of the affairs of the bank, and slight diligence
at least in preventing special deposits from being wrongfully converted to
its use, were legal duties which the directors were under obligation to the
special depositors to perform ; and as these obligations grew out of their
implied contract that they would perform such duties, there is a legal
privity between the parties. This doctrine was recognized by this court
in the case of Lexington and Ohio Road Co.v. Bridges, T B. Monroe, 556 ;
in which case it was held that the directors of that corporation, by accept-
ing their positions, assumed the discharge of certain duties not only to the
company, but to persons dealing with it, and that if they misappropriated
th fnnL ‘intrusted to their control, and a creditor was dama?ed by the
act, he had a right of action against them for the injury resulting from
their illegal conduct. Whenever there exists a legal duty to perform or
omit to do an act, the law will imply a promise by the person upon whom
the duty rests that he will discharge it, and between him and all persons
having the legal right to demand its performance a privity of contract
exists. Chitty on Contracts, page 1.

These actions, however, are not based upon the contract of bailment to
the bank, nor upon the implied contract of the appellants that they would
not by gross negligence or tacit acquiescence permit the deposits to be con-
verteg to the bank’s use. The appellants had the right to elect whether
they would avail themselves of the remedies’ prescri by law for the
breach of contract, either upon the part of the bank or of these appellees;
and they have elected to waive their right of action upon these contracts,
and sue for the joint tort of the bank and the appellees, committed by the
wrongful and unauthorized conversion of their deposits. Treating the
bank as the bailee, and the directors as its mere agents, it i8 perfectly clear
that, if they permitted the subordinate officers to sell the special deposits,
and then, acting for the bank, assented to the money arising therefrom
being used for the purpose of the bank, they are parties to the tort.

“ To maintain trover, the defendant must have converted the property
to his own use, or have done some other act with a wrongful intent, ex-
pressed or implied.” Hilliard on Torts, section 8, chapter 16, Vol. 1. p.
481 (2d edition).

“If one person dispose of the goods of another for the benefit of a
thil:‘d person, this is & conversion.” Bacon’s Abridgment, title Trover,
sub. B. . .

* Every unlawful intermeddling with the goods of another is a conver-
sion, it being a disposition pro tanto of the goods of another as if the
were the goods of the intermeddler.” Ibid. ; also Young v. Moore, 7 J. d.
Marshall, 646.

In the well-considered case of Pool v. Adkisson et al. 1 Dana, 110,
it was held that the agent who dis of the slaves of another in obedi-
ence to the instructions of his employer, acting in faith and ignorant
of the complainant’s rights, was nevertheless liable to, the true owner;
and in the learned dissenting opinion it was not argued that his liabilit
would have been an open question if he had acted in the matter wi
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knowledge of the fact that the slaves were the property of the party suing
and not of his employer. .

These appellants allege that their bonds were sold by the officers of the
bank and tEe proceeds paid out in the satisfaction of claims against it,
and in the payment of dividends to its stockholders, and that of all this
apg;llees had notice. .

aving such notice, it was their duty (and they had full power in the
premises) either to prevent the sale of the deposits or to hold the proceeds
for the benefit of their owners. Their failure to discharge this duty must
be regarded as wilful ; and the conclusion cannot be escaped that by per-
mitting the sales to be made, and the proceeds to be paid out as alleged,
they made themselves parties to the unauthorized acts constituting the
conversion.

This conclusion is strengthened by the averment that they declared
dividends when the condition of the bank did not justify it, ang thus dis-
tributed to themselves portions of the moneys arising from the conversion
of appellants’ deposits. If such be the case, and they acted with notice of
the wrongful sales, they not only participated in but derived profit from
_the tortious conduct of the subordinate officers of the bank. -

It is objected that the allegation of notice is so far qualified as to
destroy the sufficiency of the averment. It is alleged that the appellees,
“ and each of them, had, or could have had, by the most ordinary diligence
and investigation, ample notice.”

. It is certainly the duty of bank directors to use ordinary diligence to
-acquaint themselves with the business of the corporation, and whatever
information might be acquired by ordinary attention to their duties, they
must in controversies with persons doing business with the bank be pre-
sumed to have. Public policy demands that they shall not be heard to
say, that by reason of their gross negligence and wilful inattention the
- were not apprised of that which the ledgers, books, accounts, correspond-
ence, reconcilements, and statements of the bank showed to be true. It is
not necessary in actions like these to bring home to the directors actual
knowledge of the fact that the special deposits held by the bank were
being sold and converted to its use by the officers having them in custody.
It must suffice to show that the evidences of the practice were such that it
must have been brought to their knowledge unless they were grossly or
wilfully careless in the performance of their duties.

It is further insisted in the case of the United Shakers that it is mani-
fest that all the defendants are not liable, and that by reason of the mis-
joinder of parties defendant, the general demurrer was properly sustained.

An examination of section 120 of the Civil Code of Practice will show
that the improper joinder of parties defendant is not a ground for general
demurrer, and under the 144th section of the New York Code, which is
similar to section 120 of our own, the courts of that State have so held.

The People v. Mayor of New York, 28 Barbour, 240. The objection
may be made available either by a rule requiring the appellant to elect
which of the defendants it will proceed against, or by proper instructions
by the court, when the cause goes to the ]ul\liy .

The case of Hawkins v. Phythian, 8 B. Monroe, 515, does not authorize
the deduction that, because there is a different and higher degree of dili-
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gence required of the president than of the other directors of the bank,
they cannot be jointly sued in these actions. In the case cited the dec-
laration did not show that the injury complained of resulted from the
joint act of the defendants, as is alleged in these cases.

The judgments sustaining the general demurrers and dismissing the
two petitions must be reversed.

.

SUPREME COURT OF THE UNITED STATES. N
[DECEMBER, 1873.]

OCOMMON CARRIER. — RULE A8 TO STIPULATION FOR EXEMPTION FROM
NEGLIGENCE. — DROVER TRAVELLING ON PASS ON 8TOCK TRAIN.

N.Y.C R R.v. LOCKWOOD.

Held: That a common carrier cannot lawfully dx'pulataaﬁr exemption from re-
sponsibility when such exemption is not just and reasonable.

That it is not just and reasonable for a common carrier to stipulate for exemption
JSrom responsibility for the negligence of himself or his servants.

That these rules apply botk to carriers of goods and carriers of passengers for hire,
and with special force to the latter.

That a drover travelling on a pass, such as was given in this case, for'the purpose of -
taking care of his stock on the train, is a passenger for hire.

Mr. Justice BRADLEY delivered the opinion of the court.

The plaintiff in this case was a drover, injured whilst travelling on a
stock ‘train of the defendants, proceeding from Buffalo to Albany, and the
suit was brought to recover damages for the injury. He had cattle in the
train, and had been required, a:%uﬁalo, to sign an agreement to attend
to the loading, transporting, and unloading of his cattle, and to take all
risk of injury to them and of personal injury to himself or whoever went
with the cattle ; and received what is called a drover’s pass — certifying
that he had shipped sufficient stock to pass free to Albany, but declaring
that the acceptance of the pass was to be considered a waiver of all claims
for damages or injuries received on the train. The agreement stated its
consideration to be the carrying of the plaintiff’s cattle at less than tariff
rates. It was shown on the trial, that these rates were about three times
the ordinary rates charged, and that no drover had cattle carried on those
terms ; but all signed similar agreements to that which was signed by the
plaintiff, and received similar passes. Evidence was given on the trial
tending to show that the injury coimplained of was snstained in conse-
quence of negligence on the part of the defendants or their servants, but
they insisted that they were exempted by the terms of the contract from
res;)onsibility for all accidents, including those occurring from negligence,
at least the ordinary negligence of their servants; and requested iﬁe judge
80 to charge.  This he refused, and charged that if the jury were satisfied
that the injury occurred without any negligence on the part of the plain-
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tiff, and that the negligence of the defendants caused the injury, they
must find for the plaintiff, which they did.

It is 'unnecessary to notice the subordinate points made, as we are of
opinion that all the questions of fact were fairly left to the jury, and that,

e whole controversy depended on this main question of law.

It may be assumed in limine, that the case was one of carriage for hire;
for though the pass certifies that the plaintiff was entitled to pass free,
yet his was one of the mutual terms of the arrangement for car-
rying his cattle. The question is, therefore, distinctly raised, whether a
railroad company carrying passengers for hire can lawfully stipulate not to

be answerable for their own or their servants’ negligence in reference to -

such carriage.

As the duties and responsibilities of public carriers were prescribed by
public policy, it has been seriously doubted whether the courts did wisely
in allowing that policy to be departed from without legislative interference,
by which needed modifications could have been introduced into the law.
But the great hardship on the carrier in certain special cases, where goods
of great value or subject to extra risk were delivered to him without
notice of their character, and where losses happened by sheer accident
without any possibility of fraud or collusion on E?s part, such as by col-

" lisions at sea, accidental fire, &c., led to a relaxation of the rule to the

extent of authorizing certain exemptions from liability in such cases to be
provided for, either by public notice brought home to the owners of the
goods, or by inserting exemptions from liability in the bill of lading, or
other contract of carriage. A modification of the strict rule of responsi-

‘bility, exempting the carrier from liability for accidental losses, where it

can be safely done, enables the carrying interest to reduce its rates of com-
pensation ; thus proportionately re%iv:mng the transportation of produce
and merchandise from some of the burdens with which it is loaded.

The question is, whether such modification of responsibility by notice
or special contract may not be carried beyond legitimate bounds, and in-
trod}t);ce evils against which it was the direct policy of the law to guard ;
whether, for example, a modification which gives license and immunity to
negligence aud carelessness on the part of a public carrier or his servants,
is not so evidently repugnant to that policy as to be altogether null and
void ; or, at least null and void under certain circumstances.

In the case of sea-going vessels, Congress has, by the act of 1851, re-
lieved ship-owners from all responsibility for loss by fire, unless caused by
their own design or neglect ; and from responsibility for loss of money and
other valuables named, unless notified of their character and value; and
has limited their liability to the value of the ship and freight, where lossea

* happen by the embezzlement or other act of the master, crew, or passen-

gers ; or by collision, or any cause occurring without their privity or knowl-
edge ; but the master and crew themselves are held responsible to the par-
ties injured by their negligence or misconduct. Sirailar enactments have
been made by state legislatures. This seems to be the only important
modification of previous i' existing law on the subject, which in this coun-
try has been effected by legislative interference. And by this it is seen,
that though intended for the relief of the ship-owner, it still leaves him
liable to the extent of his ship and freight for the negligence and miscon-
duct of his employés, and liable without limit for his own negligence.
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It is true that the first section of the above act relating to loss by fire
has a proviso, that nothing in the act contained shall prevent the parties,
from making such contract as they please, extending or limiting the lia-
bility of ship-owners. This proviso, however, neither enacts nor affirms
anything. f:o simply expresses the intent of Congress to leave the right
of contracting as it s before the act. '

The courts of New York, where this case arose, for a long time resisted
the attempts of common carriers to limit their common law liability, ex-
cept for the purpose of *procuring a disclosure of the character and value
of articles liable to extra hazard and risk. This they were allowed to en-

- force by means of a notice of non-liability if the disclosure was not made.
But such announcements as ‘ all baggage at the risk of the owner,” and
such exceptions in bills of lading as * this company will not be responsible
for injuries by fire, nor for goods lost, stolen, or damaged,” were held to
be unavailing and void, as being against the policy of the law. Cole v.
Goodwin, 19 Wend. 257 ; Gould v. Hill, 2 Hill, 623.

But since the decision in the case of The New Jersey Steam Navigation
Company v. Merchants’ Bank, by this court, in January term, 1848 (6
How. 844), it has been uniformly held, as well in the courts of New York
asin the federal courts, that a common carrier may, by special contract,
limit his common law liability, although considerable diversity of opinion
has existed as to the extent to which such limitation is admissible.

The case of The New Jersey Steam Navigation Company v. Merchants’
Bank, above adverted to, grew out of the burning of the steamer Lexing-
ton. Certain money belonging to the bank had been intrusted to Harn-
den’s Express, to be carried to Boston, and was on board the steamer when
she was Sestroyed. By agreement between the steamboat company and
Harnden, the crate of the latter and its contents were to be at his sole
risk. The court held this agreement valid, so far as to exonerate the
steamboat company from the responsibility imposed by law; but not to
excuse them for misconduct or negligence, which the court said it would
not presume that the parties intended to include, although the terms of the
contract were broad enough for that purpose; and that inasmuch as the
company had undertaken to carry the goods from one place to another,
they were deemed to have incurred the same degree of responsibility as
that which attaches to a private person engaged casually in the like occu-
pation, and were, therefore, bouns to use ordinary care in the custody of
the goods, and in their delivery, and to provide proper vehicles and means
of conveyance for their l:mns}l)lortation; and as the court was of opinion
that the steamboat company had been guilty of negligence in these par-
ticulars, as well as in the management of the steamer during the fire, they
held them responsible for the loss.

As this has been regarded as a leading case, we may pause for a
moment to observe that the case before us seems almost precisely within
the category of that decision. In that case, as in this, the contract was
general, exempting the carrier from every risk and imposing it all upon
the party ; but the court would not presume that the parties intended to
include the negli§enee of the carrier or his agents in that exception.

1t is strenuously insisted, however, that as negligence is the only ground
of liability in the carriage of passengers, and as the contract is absolute



24 T.HE AMERICAN LAW TIMES REPORTS. [January, 1874

Vol. L] N. Y. C. R. R. v. Lockwoop. [No. 1.

in its terms, it must be construed to embrace negligence as well as acci-
dent, the former in reference to passengers, and both in reference to the
cattle carried in the train. As this argument seems plausible, and the
exclusion of a liability embraced in the terms of exemption on the ground
that it cduld not have been in the mind of the parties is somewhat
arbitrary, we will proceed to examine the question before propounded,
namely, whether common carriers may excuse themselves from liability
for negligence. In doing so we shall first briefly review the -course of
decisions in New York, on which great stress has been laid, and which are
claimed to be decisive of the question. Whilst we cannot concede this, it
is, nevertheless, due to the courts of that State to examine carefully the
ﬁrounds of their decision, and to give them the weight which they justly

eserve. We think it will be found, however, that the weight of opinion,
even in New York, is not altogether on the side that favors the nght of
the carrier to stipulate for exemption from the consequences of his own or
his servants’ negligence.

The first recorded case that arose in New York, after the before-men-
tioned decision in this court, involving the right of a carrier to limit his
liability, was that of Dorr v. The New 3ersey Steam Navigation -Company,
decided in 1850 (4 Sandf. 136). This case also arose out of the burning
of the Lexingﬁon, under a bill of lading which excepted from the com-
ga.ny’s risk “ danger of fire, water, breakage, leakage, and other accidents.”

udge Campbell, delivering the opinion of the court, says: ‘* A common
carrier has in truth two distinct liabilities : the one for losses by accident
or mistake, where he is liable as an insurer; the other for losses b
default or negligence, where he is answerable as an ordinary bailee. I}t:
would certainly seem reasonable that he might, by. express special con-
tract, restrict his liability as insurer; that he might protect himself
against misfortune, even though public policy should require that he
should not be permitted to stipulate for impunity where the loss occurs
from his own default or neglect of duty. Such we understand to be the
doctrine laid down in the case of The New Jersey Steam Navigation Co.
v. The Merchants’ Bank,in 6 Howard, and such we consider to be the
law in the present case.” And in Stoddard v. Long Island R. Co. (6
Sandf. 180), another express case, in which it was stipulated that the
express company should be alone responsible for all losses, Judge Duer,
for the court, says: * Conforming our decision to that of the supreme
court of the United States, we must, therefore, hold : 1. That the liability
of the defendants as common carriers was restricted by the terms of the
special agreement between them and Adams & Co., and that this restric-
tion was valid in law. 2. That by the just interpretation of this agree-
ment the defendants were not to be exonerated from all losses, but
remained liable for such as might result from the wrongful acts, or the
want of due care and diligence of themselves or their agents and servants.
8. That the plaintiffs, claiming through Adams & Co., are bound by the
special agreement.” The same view was taken in subsequent cases
(Parsons v. Monteath, 13 Barb. 858 ; Moore v. Evans, 14 Barb. 524),
all of which show that no idea was then entertained of sanctioning exemp-
tions of liability for negligence. ‘

It was not till 1858, in the case of Welles v. N. Y. Cent. R. Co. 26
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Barb. 641, that the supreme court was brought to assent to the proposi-
tion that a common carrier may stipulate against responsibility for the
negligence of his servants. That was the case of a gratuitous passenger
travelling on a free ticket, which exempted the company from liability.
In 1862, the court of appeals; by a majority, affirmed this judgment (24
N. Y. 181), and in answer to the suggestion that public policy required
that railroad companies should not be exonerated from the duty of care-
fulness in performing their important and hazardous duties, the court held
that the case of free passengers could not seriously affect the incentives to
carefulness, because there were very few such, compared with the great
mass of the travelling public. Perkins v. N. Y. Cent. R. (. 24 N. Y.
196, was also the case of a free passenger, with a similar ticket, and the
court held that the indorsement exempted the company from all kinds of
negligence of its agents, gross as well as ordinary ; that there is, in truth,
no practical distinction in the degrees of negligence.

e next cases of importance that arose in the New York courts were

those of drovers’ passes, in which the passenger took all responsibility of
'injm'g to himself and stock. The first was that of Smith v. N. Y. (;ent.
R. R. Co. 29 Barb. 182, decided in March, 1859. The contract was
precisely the same as that in the present case. The damage arose from
a flattened wheel in the car whiclf caused it to jump the track. The
supreme court, by Hogeboom, J., held that the railroad company was
liable for any injury happening to the passenger, not only by the groes
negligence of the company’s servants, but by ordinary negligence on their
part.  For my part,” says the judge,* I think not only gross negligence
18 not protected by the terms of the contract, but what is termed ordina
negligence, or the withholding of ordinary care, is not so protected.
think, notwithstanding the contract, the carrier is responsible for what,
independent of any peculiar responsibility attached to his calling or em-
ployment, would be regarded as fault or misconduct on his part.”. The
judge added that he thought the carrier might, by positive stipulation,
relieve himself to a lithited degree from the consequences of his own
negligence or that of his servants. But, to accomplish that object, the
contract must be clear and specific in its terms, and plainly covering such
acase. Of course, this remark was extrajudicial. The judgment itself
was affirmed by the court of appeals in 1862 by a vote of five judges to
three. 24 N. Y. 222. Judge Wright strenuously contended that it is
against public licg for a carrier of passengers, where human life is at
stake, to stipulate for immunity for any want of care. * Contracts in
restraint of trade are void,” he says, *“because they interfere with the
welfare and convenience of the state; yet the state has a deep interest in
protecting the lives of its citizens.” He argued that it was a question
affecting the public, and not alone the party who is carried. Judge
Sutherland a{eed in substance with Judge Wright. Two other judges
held that if the party injured had been a gratuitous passenger the com-
pany would have been discharged, but in their view he was not a gratui-
tous passenger. One judge was for affirmance, on the ground that the
negligence was that of the company itself. The remaining three judges
held the contract valid to the utmost extent of exonerating the company,
notwithstanding the grossest neglect on the part of its servants.
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In that case, as in the one before us, the contract was general in its
terms, and did not specify negligence of agents as a risk assumed by the
passenger, though by its generality it included all risks.

The next case, Bissell v. The N. Y. Cent. R. R. Co. 29 Barb. 602, first

decided in September, 1859, differed from the preceding in that the ticket
expressly stipulated that the railroad company should not be liable under
any circumstances, * whether of negligence by their agents, or otherwise,”
for injury to the person or stock of the passenger. The latter was killed
by the express train running into the stock train, and the jury found that
his death was caused by the gross negligence of the agents and servants
of the defendants. The supreme court held that gross negligence
(whether of servants or principals) cannot be excused by contract in ref-
erence to the carriage of passengers for hire, and that such a contract is
against the policy of the law, and void. In December, 1862, this judg-
ment was reversed by the court of appeals, four judges against three. 25
N. Y. Rep. 442. Judge Smith, who concurred in the judgment below,
having in the mean time changed his views as to the materiality of the

fact that the negligence stipulated against was that of the servants of the .

company, and not of the company itself. The majority now held that the
ticket was a free ticket, as it purported to be, and, therefore, that the casa
was governed by Wells v. The Central Railroad Co.; but whether so, or
not, the contract was founded on a valid consideration, and the passenger
was bound to it, even to the assumption of the risk crising from the gross
negligence of the company’s servants. Elaborate opinions were read by
Justice Selden in favor, and by Justica Denio against the conclusions
reached by the court. The former considered that no rule of public pol-
ioy forbids such contracts, because the public is amply protected by the
right of every one to decline any special contract, on paying the regular
fare prescribed by law,— that is the highest amount which the law allows
the company to charge. In other words, unless a man chooses to pay the
highest amount which the company by its charter is authorized to charge,
he must submit to their terms, however onerous. Justice Denio, with
much force of argument, combated this view, and insisted uppn the im-
policy and immorality of contracts stipulating immunity for negligence,
either of servants or principals, where the lives and safety of passengers
are concerned. The late case of Poucher v. N. Y. Cent. R. Co. 49 N. Y.
268, is in all essential respects a similar case to this, and a similar result
was reached.

These are the authorities which we are asked to follow. Cases ma
also be found in some of the other state courts, which, by dicta or deci-
sion, either favor or follow more or less closely, the decisions in New York.
A reference to the principal of these is all that is necessary here: Ash-
more v. Penn. R. Co. 4 Dutch. 180; Kinney v. Cent. R. Co. 3 Vroom,
407; Hale v. N. J. St. Nav. Co. 15 Conn. 539 ; Peck v. Weeks, 34
Conn. 145 ; Lawrence v. N. Y. R. Co. 36 Conn. 63; Kimball v. Rut-
land R. Co. 26 Vt. 247 ; Mann v. Birchard, 40 Vt. 382; Adams Ezp.
Co. v. Haynes, 42 Ill. 89 ; Ibid. 458 ; 1ll. Cent. R. Co.v. Adams Exp. Z:.
Ibid. 474 ; Hawkins v. Great West. R. Co. 1T Mich. 57; 8. (. 18 Mich.
427; Balt. ¢ O. R. Co. v. Brady, 32 Md. 333; 25 Md. 328 ; Levering v.
Union Transportation Co. 42 Mo. 88. -
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A review of the cases decided by the courts of New York shows that
though they have carried the power of the common carrier to make spe-
cial contracts to the extent of enabling him to exonerate himself from the
effects of even gross negligence, yet that this effect has never been given
to a contract general in 1ts terms. So that if we only felt bound by those
precedents, we could, perhups, find no authority for reversing the judg-
ment in this case. But on a question of general commercal law, the
federal courts administering justice in New %eork have equal and codrdi-
nate jurisdiction with the coarts of that State. And in deciding a case
which involves a question of such importance to the whole country, a
question on which the courts of New York have expressed such diverse
views, and have so recently and with such slight preponderancy of judi-
cial suffrage, come to the conclusion that they have, we should not feel
satisfied without being able to place our decision upon grounds satisfactory
to ourselves, and resting upon what we consider sound principles of law.

In passing, however, it is apposite to call attention to the testimony of
an authoritative witness as to the operation and effect of the recent deci-
sions referred to. ** The fruits of this rule,” says Justice Davis, * are al-
ready being gathered in increasing accidents, through the decreasing care
and vigilance on the part of these corporations ; and they will continue to
be reaped until a just sense of public policy shall lead to legislative re-
striction upon the power to make this kind of contracts.” Stinson v. NN.
Y. Central R. Co. 82 N. Y. Rep. 837.

We now ?rooeed to notice some cases decided in other states, in which
a different view of the subject is taken.

In Pennsylvania, it is settled by a long course of decisions, that a com-
mon carrier cannot, by notice or special contract, limit his linbility so as
to exonerate him from responsibility for his own negligence or misfeas-
ance, or that of his servants and agents. Laing v. Colder, 8 Barr, 479;
Camden § Amboy R. Co. v. Baldauf, 16 Penn. 67; Goldey v. Penn-

lvania £2. Co. 80 Penn. 242; Powell v. Penn. R. (Co. 32 Penn. 414 ;

enn. B. Co. v. Henderson, 51 Penn. 815 ; Farnham v. Camden § Am-
boy R. Co. 556 Penn. 58 ; Express Co. v. Sands, Ibid. 140 ; Empire
Trans. Co. v. Wamsutta Oil Co. 63 Penn. 14. ¢ The doctrine is firmly
settled,” says Chief Justice Thompson, in Farnkam v. C. # A. R. Co.
“ that a common carrier cannot limit his liability so as to cover his own
or his servants’ negligence.” 55 Penn. 62. This liability is affirmed
both when the exemption stipulated for is general, covering all risks, and
where it specifically includes damages arising from the negligence of the
carrier or his servants. In Penn. R. Co.v. Henderson, a drover’s pass -
stipulated for immunity of the company in case of injury from negligence
of its agents, or otherwise. The court, Judge Read delivering the opin-
ion, after a careful review of the Pennsylvania decisions, says : ¢ This in-
dorsement relieves the company from all liability for any cause whatever,
for any loss or injury to the person or property, however it may be oc-
casioned ; and our doctrine, settled” by the above decisions, made upon
grave deliberation, declares that such a release is no excuse for negli-
gence.”

The Ohio cases are very decided on this subject, and reject all attempts
of the carrier to excuse his own negligence or that of his servants. Jones
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that degrer of dligenre and filelity which the law has exacted in the dis-
dnwgedlx-drrn In Wesk'v. P. Pr. W. # Chim> R. the court
savs : = In this State, at least. railmad eompanies are rapidiy becoming
alnwat the excinsize earriers bh of passencers and gods.” In conse-
aqaenes: of the patin charactsr and ageney which they have woiantarily
amwimes. the mvat important powers and privileges have been granted to
them by the State.”  From these facts the enart reasons that it is speci-
ally imprrtant that mailmad ecmpanies shld be h-id w the exercise of
dw: diligence at least. And as to the distinction taken by some, that
negligenr. o servants may be stipalated for, the court pertinently says:
« This dsetrine, when applied to a corporation which can only act
its agents and “servants. would secure complete immunity for the meglect
of every duty.” Pp. 75, 75. And in relation to 2 drover's pass, substan-
tially the same as that in the present case, the same court. in (lereland
#7. R.~. Curran, 19 Ohio St. 1, Aeld : 1. That the holder was not a
gmvmpaumgw 2. That the contract constituted no defence

. negligence of the company’s servants, being against the v of the
law, and viid. The court refers to the cases of Biss-ll v. n]:ol{c" York
Central B. 25 N. Y. 442; and of Penn. R. v. Henderson, 51 Penn. St.
R. 315 ; and expresses hminthef'emylmhdec’m’m. Pp.
13, 14. This was in December term. 1869.

The Pennsylvania and Ohio decisions differ mainly in this, that the
former give to a special contract (when the same is admissible) the effect
of eomverting the common carrier into a special bailee for hire, whoee
daties are governed by his contract, and against whom, if
charged, it must be proved by the party injured ; whilst the latter hold
that the character of the carrier is not changed by the contract, but that
be is a common carrier still, with enlarged exemptions from responsibility,
within which the burden of proof is on him to show that an injury occars.
The effect of this difference is to shift the burden of proof from one party
to the other.” It is unnecessary to adjudicate that t in this case, as
the judge on the trial charged the jury, as requested by the defendants,
that the barden of proof was on the plaintiff.

In Maine, whilst it is held that a common carrier may, by special
contract, be exempted from responsibility for loss occasioned by natural
causes, such as the weather, fire heat, frost, &c. (Ftllcbrom v. Grand
Trunk R. (. 55 Maine, 462), yet in a case Where it was stipulated that
a railroad company should be exonerated from all damages that might
bappen to an E:rses or cattle that might be sent over the road, and that
the owners shonld take the risk of all snch damages, the court held that
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the company were not thereby excused from the consequences of their
negligence, and that the distinction between negligence and gross negli-
gence in sauch a case is not tenable. ¢ The very great danger,” says the
court, * to be anticipated by permitting them ™ (common carriers) * to
enter into contracts to be exempt from losses occasioned by misconduct or
negligence, can scarcely be over-estimated. It would remove the principal
safeguard for the preservation of life and property in such conveyances.”
Sager v. Portsmouth, 31 Maine, 228, 238.

To the same purport it was held in Massachusetts, in the late case of
School District v. Boston, gc. Railroad Co. 102 Mass. 552, where the
defendant set up a special contract that certain iron castings were taken
at the owner’s risk of fracture or injury during the course of transporta-
tion, loading, and unloading, and the court say: * The special contract
here set up 18 not alleged, and could not by law be permitted to exempt
gle 5ggfendants from liability for injuries by their own negligence.”

To the same purport, likewise, are many other decisions of the state
courts, as may be seen by referring to the cases, some of which are
argued with great force and are worthy of attentive perusal, but, for want
of room, can only be referred to here. Indianapolis R. v. Allen, 81 Ind.
894 ; Mich. South. R. v. Heaton, 81 Ind. 897, note ; Flinn v. Phil., Wilm.

Balt. R. 1 Houston’s Del. R. 472; Orndorff v. Adams Ezp. Co. 3

ush, (Ky.) R. 194 ; Swindler v. Hilliard § Brooks, 2 Rich. (So. Car.)
286 ; Be v. Cooper, 28 Ga. 543 ; Steele v. Townsend, 87 Ala. 247 ;
Southern Ezpress Co. v. Crook, 44 Ala. 468 ; Whitesides v. Thurlkill, 12
Sm. & Mar. 599 ; Southern Ezpress Co. v. Moon, 89 Miss. 822; N. 0.
Mutual Ins. Co. v. Railroad Co. 20 La. Ann. 802.

These views as to the impolicy of allowing stipulations against liabilit
for negligence and misconduct are in accordance with the early Englis
suthorities. St. Germain, in The Doctor and Student, Dial. 2, c. 38,

pointedly says of the common carrier: If he would percase refuse to
it

’ (articles delivered for carriage) ‘“unless promise were made
unto him that he shall not be.charged for no misdemeanor that should be
in him, the promise were void, for it were against reason and against good
manners, and so it is in all other cases like.’

A century later this passage is quoted by Attorney General Noy in his
book of Maxims as unquestioned law. Noy’s Max. 92. And so the law
undoubtedly stood in England until comparatively a very recent period.
Sergeant Stephen, in his Commentaries, vol. 2, p. 135, after stating that a
common carrier’s liability might, at common law, be varied by contract,
adds that the law still held him responsible for negligence and mis-
conduct.

The question arose in England principally upon public notices given by
common carriers that they would not responsigle for valuable goods,
unless entered and paid for according to value. The courts held that this
was a reasonable condition, and if brought home to the owner, amounted
to a special contract, valid in law. But it was also held, ‘that it could not
exonerate the carrier if a loss occurred by his actual malfeasance or gross
negligence. Or, as Starkie says, * Proof of a direct misfeasance or gross
negligence is, in effect, an answer to proof of notice.” Evid. vol. 2, p.
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205, 6th Am. ed. But the term “gross negligence™ was 8o vague and
uncertain, that it came to represent every instance of actunal negligence of
the carrier or his servant, or ordinary negligence in the accustomed mode
of speaking. Hinton v. Dibbon,2 A. & E. N. Ser. 646; Wild v. Pick-
Sford, 8 M. & W. 460. Justice Story, in his work on Bailments, originally
published in 1832, says that it is now held, that in cases of such notices
the carrier is liable for losses and injury occasioned not only by groes
negligence, but by ordinary negligence ; or, in other words, the carrier is
bound to ordinary dxilgenee. Story on Bailments, sec. 571.

In estimating the effect of these decisions, it must be remembered that
in the cases covered by the notices referred to the exemption claimed was
entire, covering all cases of loss, negligence as well as others. They are,
therefore, directly in point.

In 1863, in the great case of Peek v. The North Staffordshire Railway
Co. 10 House of Lords Cases, 473, Mr. Justice Blackburn, in the course
of a very clear and able review of the law on the subject, after quoting
this passage from Justice Story’s work, proceeds to say : * In my opinign,
the weight of authority was, in 1832, in favor of this view of the law ; but
the cases decided in our courts between 1832 and 1854 established that
this was not the law, and that a carrier might, by a special notice, make a
contract limiting his re:iponsibility, even in the cases here mentioned, of

negligence, misconduct, or frand on the part of his servants ; and, as
it seems to me, the reason why the legislature intervened in the railway
and canal traffic act, in 1854, was because it thought that the companies
took advantage of those decisions (in Story’s language) © to evade alto-
gether the salutary policy of the common law.’”

This quotation 18 sufficient to show the state of the law in England at
the time of the publication of Judge Story’s work ; and it proves that at
that time common carriers could not stipulate for immunity for their own
or their servants’ negligence. Bat in the case of Carr v. Lancashire R.
Co. T Excheq. R. 707, and other cases decided while the change of opin-
ion alluded to by Justice Blackburn was going on (several of which related
to the carriage of horses and cattle), it was %:eld that carriers could stip-
ulate for exemption from liability for even their own gross negligence.
Hence the act of 1854 was passed, called the railway and canal traffic act,
declaring that railway and canal companies should be liable for negligence
of themselves or their servants, notwithstanding any notice or condition, .
unless the court or judge trying the cause should anudge the conditions
just and reasonable. 1 Fisher’s Dig. 1466. Upon this statute ensued a
ong list of cases deciding what conditions were or were not just and
reasonable. The truth is, that this statute did little more than bring back
the law to the original position in which it stood before the English courts
took their departure from it. But as we shall have occasion to advert to
this subject again, we pass it for the present.

It remains to see what has been held by this court on the subject now
under consideration. :

We have already referred to the leading case of the N. J. Steam Nav.
Co. v. Merchants’ Bank, 6 How. 883. On the precise point now under

"consideration, Justice Nelson said : “ If it is competent at all for the carrier
to stipulate for the gross negligence of himself and his servants or agents,
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in the transportation of goods, it should be required to be done, at least in
terms that would leave no doubt as to the meaning of the parties.”

As to the carriers of passengers, Mr. Justice Grier, in the case of PAhil-
adelphia § Reading R.v. Derby, 14 How. 486, delivering the opinion
of the court, said: ** When carriers undertake to convey persons by the
powerful but dangerous agency of steam, public policy and safety require
that they be held to the greatest possible ‘care and diligence. And
whether the consideration for such a transportation be ﬁ:cuniary or other-
wise, the personal safety of the passengers should not be left to the sport
of chauce, or the negligence of carcless agents. Any negligence in such
cases may well deserve the epithet of ¢ gross.””” That was the case of a
free passenger, a stockholder of the company, taken over the road by the
president to examine its condition ; and it was contended in argument,
that as to him, nothing but ** gross negligence ” would make the company
lable. In the susequent case of The Steamboat New World v. King, 16
How. 469, which was also the case of -a free nger carried on a steam-
boat, and injured by the explosion of the boiler, Curtis, Justice, delivering
Yhe judgment, quoted the above proposition of Justice Grier, and said:
% We desire to be understood to reaffirm that doctrine, as resting not only
‘on public policy, but on sound principles of law.” P. 474.

In York Company v. Central Railroad, 3 Wall. 118, the court, after con-
ceding that the responsibility im on the carrier of goods by the com-
mon law may be restricted and qualified by express stipulation, adds:
“ When such stigulation is made, and it does not cover losses from negli-

ce or misconduct, we can perceive no just reason for refusing its recog-
nition and enforcement.” In the case of Walker v. The Transportation
Company, decided at the same’ term (8 Wall. 150), it is true, the owner
of a vessel destroyed by fire on the lakes was held not to be responsible
for the negligence of the officers and agents having charge of the vessel ;
but that was under the act of 1851, which the court held to apply to our
lakes as well as to the sea. And in Ezpress Co. v. Kountze Broth-
ers, 8 Wall. 342, where the carriers were sued for the loss of gold-dust de-
livered to them on a bill of lading excluding liability for any loss or dam-
age by fire, act of God, enemies of the government, or dangers incidental
to a time of war, they were held liable for a robbery by a predatory band
of armed men (one of the excepted risks), because they negligently and
needlessly took a route which was exposed to such incursions. e jud
at the trial charged the jury, that although the contract was legaﬁ;
sufficient to restrict the liability of the defendants as common carriers, yet
if they were guilty of actual negligence, they were responsible ; and that
they were chargeable with negligence unless they exercised the care and
prudence of a prudent man in his own affairs. This was held by this
court to be a correct statement of the law. P. 858.

Some of the above citations are only expressions of opinion, it is true;
but they are the expressions of judges whose opinions are entitled to much
weight; and the last cited case is a judgment upon the precise point.
Taken in connection with the concurring gecisions of state courts before
cited, they seem to us decisive of the question, and leave but little to be
‘added to the considerations which they suggest.

1t is argued that a common carrier, by entering into a special contract
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with a party for carrying his gnoods or person on modiied terms, drops his
charyvtr and becomes an ordinary bailee for hire. and, therefore, may
make any oontract he pieases. That is, he may make any contract what-
ever. becanse he is an ordinary bailee; and he is an ordinary bailee
becanse he has made the contract.

We are unable to see the soundness of this reasoning. It seems to us
more accurate to say that common carriers are such by virtue of their
occupation, not by virtue of the responsibilities under which they rest.
Those rsgonnbllma may vary in different countries, and at different
times, without changing the character of the employment. The common
law subjects the common carrier to insurance of the goods carried, except
as against the act of God or public enemies. The civil law excepts, also,
losses by means of any superior force, and any inevitable accident. Yet the
employment is the same in both cases. And if by special agreement the
carrier is exempted from still other responsibilites, it does not follow that
his employment is changed, bat only tE:t his responsibilities are changed.
The theory occasionally announced, that a special contract as to the terms
and responsibilities of carriage changes the nature of the employment, is
calculated to mislead. The responsibilities of a common carrier may be
reduced to those of an ordinary bailee for hire, whilst the nature of his
business renders him a common carrier still. Is there any good sense-in
bolding that a railroad company, whoee only business is to carry passen-
gers and goods, and which was created and established for that purpose
alone, is changed to a private carrier for hire by a mere contract with a
:;:tomer, whereby the latter assumes the risks of inevitable accidents in

carriage of his goods? Su the contract relates to a single crate
of glass or crockery, whilst at &gozme time the carrier receives from the
same person twenty other parcels, respecting which no such contract is
made ; is the company a public carrier as to the twenty parcels, and a
private carrier as to the one?

On this point, there are several authorities which support our view,
some of which are noted: Davidson v. Graham, 2 Ohio St. 131; Graham
v. Davis § Co. 4 Ohio St. 362; Swindler v. Hilliard, 2 Rich. 286; Baker
v. Brinson, 9 Rich. 201 ; Steele v. Townsend, 37 Ala. 247.

A’common carrier may undoubtedly become a private carrier, or a
bailee for hire, when, as a matter of accommodation, or special engage-
ment, he undertakes to carry something which it is not his business-to
carry. For example, if a carrier-of produce, running a truck boat between
New York city and Norfolk, should be requested to carry a keg of specie,
or a load of expensive furniture, which he could justly refuse to take, such
agreement might be made in reference to his taking and carrying the same
as the parties chose to make, not involving any stipulation contrary to law
or public policy. But when a carrier has a regularly established business
for carrying all or certain articles, and especially if that carrier be a cor-
poration created for the pu of the carrying trade, and the carriage of
the articles is embraced within the scope ‘of its chartered powers, it is a
common carrier, and a special contract about its responsibility does not
divest it of the character.

But it is contended, that though a carrier may not stipulate for his own
negligence, there is no good reason why he should not be permitted to
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stipulate for immunity for the negligence of his servants, over whose
actions in his absence he can exercise no control. If we advert for a
moment to the fundamental principles on which the law of common
carriers is founded, it will be seen that this objection is inadmissible. In
regulating the public establishment of common carriers, the great object
of the law was to secure the utmost care and diligence in the performance
of their important duties—an object essential to the welfare of every
civilized community. Hence the common law rule which charged the
common carrier as an insurer. Why charge him as such? Plainly for
the purpose of raising the most stringent motive for the exercise of care-
fulness and fidelity in his trust. In regard to passengers, the highest
degree of carefulness and diligence is expressly exacted. In the one case,
the securing of the most exact diligence and fidelity underlies the law,
and is the reason for it; in the other, it is directly and absolutely pre-
scribed by the law. It is obvious, therefore, that if a carrier stipulate not
to be bound to the exercise of care and diligence, but to be at liberty to
indulge in the contrary, he seeks to put off the essential duties of his em-
ployment. And to assert that he may do so seems almost a contradiction
In terms.

Now, to what avail does the law attach these essential duties to the
employment of the common carrier, if they may be waived in respect to
his agents and servants, especially where the carrier is an artificial being,
incapable of acting except by agents and servanta? It is carefulness and
diligence in performing the service which the law demands, not an
abstract carefulness and diligence in proprietors and stockholders who
take no active part in the business.

To admit such a distinction in the law of common carriers, as the
blausiness is now carried on, would be subversive of the very object of the

w.

It is a favorite argument in the cases which favor the extension of the
carrier's right to contract for exemption from liability, that men must be
permitted to make their own agreements, and that it is no concern of the
}Rblic on what terms an individual chooses to have his goods carried.

us in Dorr v. N.J. 8. Nav. Co. 1 Kern. 485, the court sums up its
judgment thus: ¢ To say the parties have not a right to make their own
contract, and to limit the precise extent of their own respective risks and
liabilities, in a matter no way affecting the public morals, or conflicting
with the public interests, would, in my judgment, be an unwarrantable
restriction upon trade and commerce, and a most palpable invasion of
personal right.”

Is it true that the public interest is not affected by individual contracts
of the kind referred to? Is not the whole business community affected
b{ holding such contracts valid ? . If held valid, the advantageous position
of the companies exercising the business of common carriers is such that
it places it 1n their power to change the law of common carriers in effect,
by introducing new rules of obligation. : .

The carrier and his customer do not stand on a footing of equality. The
latter is only one individual of a million. He cannot afford to higgle or
stand out agnd seek redress in the courts. His business will not admit such
lc'punei. He prefers, rather, to accept any bill of lading, or sign any

oL L L]
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carrier presents; often, indeed, without knowing what the one
contains. In most cases he has no alternative but to do this
on his business. In the present case, for example, the freight
the company testified that though they made forty or fifty con-
week like that under consideration, and had carried on the
vears, no other arrangement than this was ever made with
And this reason is obvious enough — if they did not accept
must pay tariff rates. These rates were seventy cents a hun-
for carrving from Buffalo to Albany, and each horned::lai
at 2,000 pounds, making a charge of $14 for every ani
of the usnal charge of §70 for a car load ; being a differ-
one. Of course no drover could afford to pay such tariff
is fact is adverted to for the purpose of illustrating how com-
y in the power of the railroad companies parties are ; and how neces-
t is to stand firmly by those principles of law by which the public
interests are protected.

If the customer had any real freedom of choice, if he had a reasonable
and icable alternative, and if the employment of the carrier were not
a public one, charging him with the duty of accommodating the public in
the line of his employment ; then, if the customer chose to assume the risk
of negligence, it could with more reason be said to be his private affair, and
no concern of the public. But the condition of things is entirely differ-
ent, and especially so under the modified arrangements which the carrying

et{ The business is mostly concentrated in a few powerful
corporations, whose position in the body politic enables them to control it.
They do, in fact, control it, and impose such conditions upon travel and
transportation as they see fit, which the public is compelled to accept.
These circumstances furnish .an additional argument, if any were needed,
to show that the conditions imposed by common carriers ought not to be
adverse (to ray the least) to the dictates of public policy and morality.
The status and relative position of the parties render any such conditions
void. Contracts of common carriers, like those of persons occupying a
fiduciary character, giving them a position in which they can take undue
advantage of the persons with whom they contract, must rest upon their
fairness and reasonableness. It was for the reason that the limitations of
liability first introduced by common carriers into their notices and bills of
lading were just and reasonable, that the courts sustained them. It was
just and reasonable that they should not be responsible for losses happen-
ing by sheer accident, or dangers of navigation that no human skill or vigi-
lance could guard against ; it was just and reasonable that they should not
be chargeable for money or other valuable articles liable to be stolen or
damaged, unless apprised of their character or value; it was just and
reasonable that they should not be responsible for articles liable to rapid
decay, or for live animals liable to get unruly from fright, and to injure
themselves in that atate, when such articles or live a.nimafs became injured
without their fault or negligence. And when any of these just and rea-
sonable excuses were incorporated into notices or special contracts assented
to by their customers, theri(:w might well give effect to them without the
violation of any important principle, although modifyjng the strict rules
of responsibility imposed by the common law. The imprved state of
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society, and the better administration of the laws had diminished ‘the
opportunities of cojlusion and bad faith on the part of the carrier, and
rendered less imperative the application of the iron rule that he must be
responsible at all events. Hence the exemptions referred to were deemed
reasonable and proper to be allowed. But the proposition to allow a pub-
lic carrier to abandon altogether his obligations to the public and stipulate
for exemptions that are unreasonable and improper, amounting to an abdi-
cation of the essential duties of his employment, would never have been
entertained by the sages of the law.

Hence, as before remarked, we the English statute, called the
railway and canal traffic act, passed in 1854, which declared void all no-
tices and conditions made by common carriers, except such as the jud?e at
the trial, or the courts should hold just and reasonable, as substuntially a
return to the rules of the common law. It would have been more strictly
80, perhaps, had the reasonableness of the contract been referred to the -
law instead of the individual judges. The decisions made for more than
half a century before the courts commenced the normal course which led
to the necessity of that statute, giving effect to certain classes of exemp-
tions stipulated for by the carrier, may be regarded as authorities on the
question as to what exemptions are just and reasonable. So the decisions
of our own courts are entitled to like effect when not made under the fal-
lacious notion that every special contract imposed by the common carrier
on his customers mustr{e carried into effect, for the simple reason that it
was entered into without regard to the character of the contract and the
relative situation of the parties. -

Conceding, therefore, &t special contracts, made by common carriers
with their customers, limiting their liability, are good and valid, so far
as they are just and reasonable; to the extent, for example, of excusing
them for all losses happening by accident, without any negligence or fran
on their part, when they asked to go still further, and to be excused from
negligence, — an excuse 8o repugnant to the law of their foundation and to
the public good, — they have no longer any plea of justice or reason to
support such a stipulation, but the contrary. And then, the inequality of
the parties, the compulsion under which the customer is placed, and the
obligations of the carrier to the public, operate with full force to divest
the transaction of validity.

On this subject, the remarks of Chief Justice Redfield, in his recent
collection of American Railway Cases, seem to us eminently just. It
being clearly established then,” says he, ¢ that common carriers have pub-
lic duties which they are bound to discharge with impartiality, we must
conclude that they cannot, either by notices or special contracts, release
themselves from the performance of these public duties, even by the con-
sent of those who employ them ; for all extortion is done by the apparent
consent of the victim. A public officer or servant, who has a monopoly
in his department, has no just right to impose onerous and unreasonable
conditions upon those who are compelled to employ him.” And his con-
_clusion is, that, notwithstanding some exceptional decisions, the law of
to-day stands substantially as follows: « 1. g‘ha.t the exemption claimed
by carriers must be reasonable and just, otherwise it will be regarded as
extorted from the owners of the goods by duress of circunstances, and,
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therefore, not binding. 2. That every attempt of carriers, by general no-
tices or special contract, to excuse themselves from reaponsibility for loeses
or damages resulting in any degree from their own want of care and faith-
fulness, is against that good faith which the law requires as the basis of all
contracts or employments, and, therefore, based upon principles and a pbl-
icy which the law will not uphold.”

The defendants endeavor to make a distinction between gross and ordi-
nary negligence, and insist that the judge ought to have charged that the
contract was at least effective for excusing the latter.

We have already adverted to the wngency of judicial opinion adverse
to the distinction between gross and ordinary negligence. Strictly speak-
ing, these expressions are indicative rather of the degree of care and dili-
gence which is due from a party, and which he fails to perform, than of
the amount of inattention, carelessnees, or stupidity which he exhibits. If
very little care is due from him, and he fails to bestow that little, it is
called gross negligence. If very great care is due, and he fails to come up
to the mark required, it is called slight negligence. And if ordinary care
is due, such as a prudent man woulg exercise in his own affairs, failure to
bestow that amount of care is called ordinary negliggnce. In each case,
the negligence, whatever epithet we give it, is failure to bestow the care
and skill which the situation demands ; and hence it is more strictly accu-
rate perhaps to call it simply * negligence.” And this seems to be the
tendency of modern authorities. 1 Smith's Lead. Cases, 6th Amer. ed. ;
Story on Bailments, § 571; Wyld v. Pickford, 8 M. & W. 443 ; Hinton
v. Dibbin, 2 Q. B. 661; Wilson v. Brett, 11 M. & W.115; Beal v. South
Devon R. Co. 8 Hurlst. & Colt, 387; L. R. 1 C. P. 600 ; 14 How. 486 ;
16 How. 474. If they mean more than this, and seek to abolish the dis-
tinction of degrees of care, skill, and diligence required in the performance
of various duties, and the fulfilment of various contracts, we think they
go too far; since the requirement of different degrees of care in different
situations is too firmly settled and fixed in the law to be ignored or changed.
The compilers of the French Civil Code undertook to abolish these dis-
tinctions by enacting that ** every act whatever of man that causes damage
to another, obliges him by whoge fault it happened to repair it.” Art.
1382. Toullier, in his Commentary on the Cu;:, regards this as a happy
thought, and a return to the law of nature. Vol. 6, p. 243. But such an
iron rule is too regardless of the foundation principles of human duty, and
must often operate with great severity and injustice.

In the case before us, the law, in the absence of special contract, fixes
the degree of care and diligence due from the railroad company to the per-
sons carried on its trains. A failure to exercise such care and diligence is
negligence. Tt needs no epithet properly and legally to describe it. If it
is against the policy of the law to allow stipulations which will relieve
the company from the exercise of that care and diligence, or which, in
other words, will excuse them for negligence in the performance of that
duty, then the company remains liable for such.negligence.

The question whether the company was guilty of negligence in this
onse, which caused the injury sustained by the plaintiff, was fairly left to
the jury. It was unnecessary to tell them whether, in the language of
law writers, such: negligence would be called gross or ordinary.
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The conclusions to which we have come are : —

First. That a common carrier cannot lawfully stipulate for exemption
from responsibility, when such exemption is not just and reasonable in the
eye of the law. .

Secondly. That it is not just and reasonable in the eye of the law for a
eommon carrier to stipulate for exemption from responsibility for the

ligence of himself or his servanta.
Im%hirdly. That these rules apply both to carriers of goods and carriers
of ngers for hire, and with special force to the latter.

ourthly. That a drover tnvem on a pass, such as was given in this
case, for the purpose of taking care of his stock on the train, is a passen-
ger for hire. :

These conclusions decide the present case, and require & judgment of
affirmance. 'We purposely abstain from expressing any opinion as to
what would have been the result of our jndgmeint Lmd we considered the
plaintiff a free instead of a nger for hire.

passenger passenger g ont 1

L)

SUPREME COURT OF PENNSYLVANIA.
[OcroBER, 1878.]
NUISANCE DEFINED. — POWDER MAGAZINE.

WEIR v. KIRK.

Br determining what constitutes a nuisance st is proper that all the circumstances of
ﬂ?m*m"de"fin public high hbor-
erection of a powder magazine near a ic highway, tn a growing neig

hood, enjoined, although not in or near a thickly settled neighborhood.

THs was a bill in eqnigy praying for an injunction to restrain the de-
fendant from erecting and maintaining a powder house or magazine in
Indiana township, Allegheny County, Pa., on the line of the Sharpsburg
and Kittanning turnpike road, about half a mile north of the borough of
Sharpsburg, and near the residences of the complainants, The answer
admitted l;ie fact that he was engaged in erecting the powder magazine,
&c., but denied that there was any reason to apprehend danger to persons
or y from an explosion.

es S. Fetterman, Esq., who was appointed master, saubmitted the
following as his conclusions, viz. : —

1. That the magazine in controversy, if erected and maintained, will
pot be a common nuisance.

2. That the complainants have failed to show, by any means whatever,
any grounds upon which to base any reasonable apprehension of danger to
themselves, their families, and property, from the present location of the
magazine in controversy, or that they have sustained any real, actual
damage to or depreciation in the value of their property; or that there is
any reasonable ap ion of an explosion of the magazine while being
used with reason: care for the purpose for which it is intended.
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John Barton, A. M. Brown § 8. Schoyer, Jr., Esqrs., for appellants,
cited Rhodes v. Dunbar, T P. F. S. 290, and claimed the rule to be that a
powder magazine is a nuisance whenever it is 8o located as to cause injury
to persons and property in case of an explosion.

George Shiras, Jr., J. W. Kirker § Thomas W. Kirker, Esqrs., for
appellee, cited The People v. Sands, 1 Johnson, 78; Carpenter v. Cum-
mings, 2 Phila. Rep. 74 ; Rhodes v. Dunbar, T P. F. S. 274 ; Richards'
A}gf)eal, 7. P. F. 8. 105; Huckenstine’s Appeal, 20 P. F. S. 102.

he opinion of the court was delivered

SHARSWOOD, J. The great difficulty in all cases of this character is
not in the ascertainment of the true rule of equity, but in the application
of that rule to the facts. While it may be easy to draw the line between
what is and what is not a nuisance, which equity ought to enjoin, it is by
no means 8o easy to determine whether the circumstances of any particular
case ought to ? it on one side or the other of that line. It is rare that
any number of men will be found to agree in their judgment upon such a
question.

One remark, however, may be hazarded, as preliminary to a brief con-
sideration of the circumstances of this case, in which I think all will agree.
There are many kinds of business, useful, and even necessary, in every
large community, especially where manufacturing is carried on on a large
scale, which certainly are not nuisances in themselves, but which never-
theless become so in view of the circumstances of the neighborhood in
which it is proposed to establish them. The present Chief Justice, in his
. opinion at nisi prius, in Rhodes v. Dunbar, T P. F. Smith, 275, enumes-
ates twenty-nine kinds of such useful establishments which have been
declared public nuisances. ‘

There 18 a very marked distinction to be observed in reason and equity
between the case of a business long established in a particular locality,
which has become a nuisance from the growth of population and the
erection of dwellings in proximity to it, and that of a new erection
threatened in such a vicinity. Carrying on an offensive trade for any
number of years in a place remote from buildings and public roads does
not entitle the owner to continue it in the same place after houses have
been built and roads laid out in the neighborhood, to the occupants of
which and travellers upon which it is a nuisance. As the city extends,

such nuisances should be removed to the vacant grounds. beyond the im- .

mediate neighborhood of the residence of the citizens. This, public policy,
as well as the health and comfort of the population of the city, demand.
7 P. F. Smith, 275. It certainly ought to be a much clearer case, how-
ever, to justify a court of equity in stretching forth the strong arm of
injunction to compel a man to remove an establishment in which he has
invested his capital and been carrying on business for a long period of,
time, from that of one who comes into a neighborhood proposing to
establish such a business for the first time, and who is met at the thresh-
old of his enterprise by a remonstrance and notice that if he persists in
his purpose, application will be made to a court of equity to prevent him.
In the case before us the defendant occupies this position. .

1t is not contended that a powder magazine — a building for storing
large quantities of gunpowder —in the midst of a thickly settled neigh-
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borhood, is nmot a nuisance. By the act of Assembly of March 20th,
1856, Pamph. L. 137, it is made unlawful for any person or persons to
have or keep any quantity of gunpowder or gun-cotton in any house, store,
shop, building, cellar, or other place within the city of Philadelphia (ex-
cept in the public magazines, or in a quantity not exceeding two pounds
for private use), unless in the manner provided in the act, which provisions
in the main are, that no person shall deal in the article without a license,
and if licensed shall not keep on hand more than twenty-five pounds, and
shall have a painted sign distinctly legible to all passers by, with the words
“licensed to sell gunpowder,” and that every carriage for conveying the
article shall have painted on each side, in letters distinctly visib{e to all
Eaasers»by, the word ¢ gunpowder.” A public magazine has been erected,

y the authority of the Commonwealth, near the mouth of the Schuylkill,
and a state superintendent appointed, whose fees are regulated by law.
Act of May 5th, 1864, Pampﬂ. L. 841. One of the general powers con-
ferred upon boroughs by the act of April 3, 1851, Pamph. L. 320, is « to
prohibit within the borough the carrying on of any manufacture, art, trade,
or business, which may be noxious or offensive to the inhabitants; the
manufacture, sale, or exposure of fire-works, or other inflammable or dan-
gerous articles, and to limit and prescribe the quantities that may be kept
in one place of gunpowder, fire-works, turpentine, or other inflammable
articles, and to prescribe such safeguards as may be necessary.” Thus the
legislature has recognized that the storing of gunpowder in large quantities
in thickly settled places, is a nuisance to be guarded against by public au-
thority. But it is not confined to cities and boroughs. This court has
acknowledged and declared it as a case clearly within the general rule
of equity upon this subject, in the opinion of the majority as pronounced
by Mr. Chief Justice Thompson, in Rhodes v. Dunbar, ; P. F. Smith,
274. After remarking upon the particular character and danger of the
establishment which was the subject matter of the complaint in that
case, which was & steamn planing mill, which had long been established in
the neighborhood, had been burned down, and the injunction asked for was
against its reérection, and which the majority of the court thought was
not within the rule, he proceeds:  These observations give no just grounds
to draw the inference that a powder magazine or depot of nitro-glycerine,
or other like explosive materials, might not possibly be enjoined, even if
not prohibited, as they usually are, by ordinance or law. It is not on the
ground alone of their liability to fire, primarily, or even secondarily, that
they may possibly be dealt with as nuisances, gut on account of their lia~
bility to explosion by contact with the smallest spark of fire, and the utter
impossibility to guard againat the consequences, or set bounds to the injury
which, being instantaneous, extends alike to property and persons within
its reach. The destructiveness of these agents results from the irrepres-
sible gases once set in motion, infinitely more than from fires which might
ensue as a consequence. Persons and property in the neighborhood of a
burning building,.let it burn ever so fiercely, in most cases have a chance
of escaping injury. Not so when explosive forces instantly prostrate
gverything near them, as in the instances of powder, nitro-glycerine, and
other chemicals of an explosive or instantly inflammable nature.” This
;euon is 8o cogent that nothing could be added which would increase its

orce.
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All that remains, then, is to inquire whether the cirenmstances of the
neighborhood in which it was tEt‘oponesd to establish the magazine in ques-
tion are such as to bring it within the rule. Let us remember that it is a
new erection which is asked to be enjoined, not the continuance of an old
one. Actual irreparable damages, actual depreciation of property, of course,
does not exist. It is the prevention of these consequences which is the
object of the process. Perhaps the immediate neighborhood is not so
densely filled up, as — in connection with the evidence in the case of the
careful construction and location of the building to guard against the worst
probable consequences of an explosion — would justify the court in or-
dering its removal. But, as we have shown, this is not the case. The
neighborhood is not thickly settled, but it is fast filling up. Land is in
demand for small buildings, villas, and country residences, and its market
value before this structure was contemplated was at a high figure. It is
evident that it must sensibly affect that value and the growth of the dis-
trict. This might not, however, be sufficient of itself.

The borough of Sharpsburg is a thriving suburban village of this great
western metropolis, where already many persons engaged in professional,
mercantile, or manufacturing business, have purchased sites, erected houses,
and permanently reside, in order to escape from the smoke, soot, and noise
of the city. The distance of the structure complained of from the line of
the borough is about half a mile. An explosion might do serious injury,
at least by breaking glass, even at that distance, ang it is not beyond the
reach of a projectile. It is all futile to sit down and calculate, as if by a
mathematical formula, the force, size, and direction of such a projectile.
The natural laws which govern the direction of such forces are as yet un-
discovered. It must, in the nature of things, be the merest conjecture.
The evidence in the cause in regard to the explosion which occurred near
Maysgville, Kentucky, showed this very clearly. The house of the witness,
Isaac Swartzwelder, was situated seven eighths of a mile from the maga-
zine. He said: “ The explosion bursted every window and door of “l:l
house right open; it took the windows right out. There was a
weighed eighty pounds; some one weighed it next morning. It fell right
back of where Ipwa.s sleeping, within eighteen inches of where I was lay-
ing.” Another witness testified: ¢ At the time the powder house in
Brooklyn, containing eight hundred or one thousand kegs of powder —
eighteen to twenty-tons — exploded, it broke glass at Fly-market, New
York city, clear across the Sound, about three fourths of a mile.” One of
the complainants, Mr. Weir, has his residence within five hundred and ten
feet of the magazine, and there are several other residences further off,
but still within the reach of the consequences of an explosion, if reliance
is to be placed upon such facts as these. Even the witnesses for the de-
fendant — some of them military men of great experience and sound
judgment — admit there would be some danger from an explosion if it
should occur ; but they consider the danger as very slight, and that the
location and construction of the building are well calculated to guard
against the worst consequences. But besides all this a public turnpike
road runs very near the building. As the master reports, *from the
centre thereof to the magazinent%e distance is one hundred and fifteen
feet, or ninety-five feet from the inner edge.” It is peculiarly exposed
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to danger, for the magazine is constructed in a ravine, funnel-shaped,
opening out towards the road. It presents, with its rocky bed and sides,
a huge mortar aimed directly at the turnpike. We may take what the
master reports upon this subject: “ Were the magazine in controversy to
explode while four hundred to six bundred kegs of powder were stored in
it, the direct effect of the explosive force would be to strike the walls of
the excavation, blowing off all the surface and loose rock down to the solid
slate rock. This dirt, rock, &c., would be thrown in all directions, and, if
any of it was large enough, would be converted into projectiles and thrown
a considerable distance from the place of explosion, and might do con-
siderable harm ; but the main force of the explosion would be directed
towards the open side of the excavation on the northwest side of the
magazine, converting the excavation and ravine, as it were, into a la
mortar, blowing all before it, and destroying everything that might be
standing on the turnpike, or on the opposite hill-side, within the focus of
the mouth of the ravine.”

We have come to the conclusion, then, that the complainants in the bill -
in the court below were entitled to the relief for which they prayed.

Decree reversed. And now it is ordered and decreed that this cause
be remitted to the court below, with direction to issue an injunction con-
formably to the prayer of the bill restraining the defendant, Arthur Kirk,
from maintaining a powder house or powder magazine on the premises
described in the bill, and from erecting and constructing such a powder
house or magazine in that vicinity.

Costs of the appeal to be paid by the appellee.

WiLLiaMS and MERCUR, JJ. dissented.

COURT OF ERRORS AND APPEALS OF NEW JERSEY.
[(Jone TERxM, 1878.]

DIVORCE. — FRAUD A8 GROUND FOR.— ECCLESIASTICAL AND EQUITY
JURISDICTION, — CONCEALMENT AND WANT OF CHASTITY.

CARRIS v. CARRIS.

All the powers of the ecclesiastical courts, which are necessary for the protection of
civil rights, and which have not been lodged elsewhere, may be exercised in this
country, by the courts of chmcery.

Courts of chancery, therefore, have jurisdiction to annul a contract of marriage on
the ground of fraud.

The parties soere married ; the complainant, the husband, supposing from her acts
and otherwise that the defendant, the wife, was at the time of the marriage vir-
tuous. Two months afler the marriage the defendant was delivered of a full-
grown child. Held: that the want of chastity and concealment avoided the con-
sent, and constituted a fraud upon which a court of equity would declare the mar-
riage void ab tnitio. VANSYCKEL, J., dissenting, held that the court was without
Jurisdiction. .

THS was an appeal from the decision of the chancellor on a bill filed
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by Solomon Carris, for the purpose of having the marriage contiact, exist-
ing between him and Bertha Carris, declared null and void. ‘The bill set
forth that the said Solomon Carris was joined in wedlock to Bertha Carris ;
that two months after the marriage a full-grown child was born of the
said Bertha Carris; that the child was the offspring of some person un-
known to the complainant, and that the complainant had had no inter-
course with the said defendant until the marriage ; that the defendant at
the time of her marriage to the complainant concealed her pregnancy
from him so that he remained in ignorance of the real condition of the
defendant until she gave birth to the child. The bill further set forth that
the complainant would not have entered into the said marriage contract
had he known that the defendant was with child, and that he was induced
to marry her on the belief of her being a virtuous woman, &c.

The chancellor dismissed the bill on the ground that the complainant
was not entitled to the relief prayed for, for the following reasons : *The
bill is filed for a decree on the ground of ante-nuptial incontinence, and
on the ground that two months after marriage she was delivered of a full-
grown child, gotten by some one besides the complainant, and concealed
her pregnancy from him.”

“Such want of chastity and concealment are no ground for divorce.”

Samuel Kalisch, Esq., for the appellant, argued as follows: —

Marriage under our law is considered in mo other light than as a civil
contract. 1 Black Com. p. 488. We find in it all the ingredients neces-
sary to constitute a valid contract — parties, consent, subject matter, and
consideration. The law, however, in its wisdom exalted the marriage
contract a grade higher than other civil contracts based on.reasons spring-
ing from public policy. The distinction which exists between a marriage
contract and other civil contracts arises after the marriage contract is con-
summated. For the law, having a peculiar regard for the social welfare,
guards the marriage relation with peculiar jealousy. It prevents the
parties from rescinding, while in other civil contracts no such restriction
exists. In making, however, a marriage contract, the same requisites
necessary to constitute a valid civil contract are required ; and the pecul-
iarity of the contract exists in the fact that the indissolubility of it does
not attach unless all the previous essential elements necessary to make a
valid contract are fully and fairly complied with. If fraud is used it viti-
ates it. Now, in a marriage contract we have parties, the male and
female ; consideration, the promise for promise ; subject matter, the mar-
riage and consent. _

For instance, where there is no consent, or consent is obtained by fraud,
and all the other elements concur, can it be said that the peculiar status
of a marriage contract attaches ? Can it be considered a valid contract of
marriage ? Is it a contract at all? It cannot be considered a valid con-
tract, for its most essential ingredient is lacking, that of consent. The
contract it seems would be void ab initio. Now, in the case in question,
we find A, an inexperienced man of twenty-one ; B engages his affection
and he consents to marry her ; B, however, is pregnant, which fact she
adroitly and effectually conceals from the know{,edge of A. B is aware
in her own mind that if she discloses the fact to A that she is with child
by C, A will refuse to marry her. She remains perfectly silent, and al-
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lows A to be misled and to defraud himself. A believes that in marry-
ing B he marries a chaste and virtuous woman, and the offspring of such
marriage shall be of his own blood and not that of another. A married
B, and two months after marriage she gives birth to a child, upon which
A immediately leaves B. It is now contended that B misled A, and pramo-
tised fraud on him by concealing her pregnancy ; that their minds never
met, because, if A had full knowledge of the facts which were material,
he would never have entered into a marriage contract with B. So skil-
ful was the defendant in her manner of dressing, that even persons who
were at the head of large families did not detect that the defendant was
with child (notwithstanding their daily contact with her) until she gave
birth to one. Although she made no express representations in respect to
her chastity, she did by her acts and manner effectually conceal her con-
dition from the complainant for the purpose of ensnaring him into a mar-
riage with her. It issettled in the State of Massachusetts that express
rei)resentat.ions are not necessary ; and the court held there as follows:
“In order to sustain a petition for a sentence of nullity of marriage on
the ground of fraud in the contract, that the woman was pregnant by an-
other man than the petitioner at the date of the marriage, and that she
fraudulently induced him to believe she was chaste, it is not necessary to
prove express representations by the woman as to her chastity.” See 9
Allen, 140. Ans this seems to be the general rule. The withholding of
material facts which ought to be disclosed in other contracts, and which
would have prevented the contract from being made, and thereby one of
the parties to the contract is misled, being ignorant of such facts, such
etfmftmt no doubt would be set aside by a court of equity on the ground
of fraud.

“And if a woman be with child by a stranger and her intended hus-
band be ignorant thereof, he shall have a divorce, for the fraud upon him
vitiates the contract.” 13 Cal. 87. And all the cases upon this topic
show that where a woman is pregnant by a stranger, and conceals that
fact from her intended husband, and he marries her on the faith that she
is chaste and virtuous, and able to comply with the marital obligation and
rights, and he discovers that she bears in her womb the fruits of an illicit
intercourse, courts of equity will annul the marriage contract on the ground
of fraud. Bishop on Mar. and Div. 19, sec. 105; Reynolds v. Reynolds,
3 Allen, 605, 606, and 607 ; Wright (Ohio) 1, 630 ; Seott v. Shufeldt, 5
Pa:ilga Ch. 43 ; 9 Allen, 140.

he present case is one of far greater strength than those in which
courts of equity have interfered. Tghe testimony shows a clear case of de-
liberate fraud on the part of the defendant. It is apparent from a careful
perusal of all the cases above cited, that the powers of a court of equity
were not invoked for the purpose of granting divorces for mere ante-nup-
tial incontinence or pregnancy, but upon the ground of fraud, by con-
cealing the pregnancy from the knowledge of the complainant.

Courts of equity gave unlimited jurisdiction over cases of fraud, and
their power in that resEect is not questioned. Although there is no stat-
utory power given to the chancellor to grant divorces for any other causes
except those specified in the statute, there is no restriction, nor ever has
been, on the power of the chancellor to vacate contracts fraudulently
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made. And whether a marriage or other civil contract, courts of equity
have full power to set it aside. In New Jersey, in the case of McClurg
v. Terry, 6 C. E. Green, 229, the chancellor says: * In the State of New
York, Chancellor Kent and Chancellor Sandford both held with statutes
more restricted than that of New Jersey, that the power of declaring mar-
riages void for fraud or force was vested in the court of chancery. See
Aymar v. Roff, 8 John. Ch. 49; Wightman v. Wightman, 4 Johns. Ch.
843 ; Ferlat v. Gojon, Hopk. 478. And the supreme court of the State
of Vermont, in Clark v. Field, 18 Vermont, 460, on appeal from chan-
cery, in a well considered opinion delivered by Chief gustice Williams,
held that the court of chancery of that State had the power, without any
direct delegation of it for that purpose, to declare a marriage produced by
fraud and force to be void. I am satisfied that this com the power,
and this is the proper case to declare the marriage-a nullity.”

The opinion of the court was delivered by

BEDLE, J. The object of this bill is to annul a marriage between these
parties on the ground of fraud.

The case shows that they were married November 12, 1871, and that
about two and a half months after the marriage the wife was delivered of
a full-grown child of which the husband was not the father; also that he
had no knowledge or information that she was with child till its birth;
also that he had not any connection with her previous to the marriage ;
and that by reason of her artifice in her mode of dress and conduct, he, a
very young man, was deceived and defrauded as to her condition. The
testimony of the complainant is sufficiently supported to justify these
conclysions. ‘

The complainant left his wife as soon. as her condition was discovered.
A decree was refused for the reason * that such want of chastity and con-
cealment are no grounds of divorce,” —the case having been likened by
the chancellor, as it seems to me, to one merely of ante-nuptial incon-
tinence. Ante-nuptial incontinence is, undoubtedly, insufficient to annul
a marriage ; but this case goes further than that, and rests not only there,
but upon the fact of pregnancy and a fraudulent concealment at the time
of the marri

Has the court of chancery, then, for this caunse, jurisdiction to annul
the marriage ?

I am not aware of any case in this State that will throw any light on
that question, and the reason is, that previous to the present constitution
the marriage relation was dissolved gy the legislature when caunses ex-
isted outside of those mentioned in the statute. Since the adoption of
the constitution of 1844, providing that * no divorce shall be granted by
the legislature,” the question has become important whether the court of
chancery of this State has any jurisdiction to declare a marriage void, or
- to dissolve it for causes antecedent to it ; except the two mentioned in the
statute, which are where another husband or wife is living at the time of
the second marriage, and, also, where the parties are within the prohibited

de?-ees.

f the jurisdiction of the court is purely statutory, then there is no
power in this State to declare the marriage of a lunatic, idiot, or infant of

- want of age, void. Such a marriage, it s true, might be treated collater-
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ally as void ; but, without the power stated, the ceremony that may have
been performed in such a case could not be set aside by direct judicial
action. And soin case of consent extorted by duress, where there may
be a color of marriage, yet lacking the element of consent which is neces-
sary in every marriage. Cases of this character necessarily call for the
existence of an adequate jurisdiction in every well organized and enlight-
ened government, and it can hardly be supposed that our existing sys-
tem of courts is impotent to furnish it. The doubt arises from the fact
that no such jurisdiction was exercised by the English court of chancery,
and that it was exercised by the ecclesiastical courts alone. Practically
speaking, therefore, that jurisdiction was exclusive of the court of chan-
cery, and, for that reason, there is a want of adjudication as to the dor-
mant powers of this latter court. The report of an anonymous case in
second Shower (case 269), shows that during the times of the English
Revolution they sued for alimony in chancery. Alimony was peculiarly a
subject of ecclesiastical jurisdiction. The language of the re(Fort is this:
“In the late times they sued for alimony in chancery, and the judges
were then of opinion that there being no spiritual courts nor civil law the
chancery had the jurisdiction in those days; but now we have courts
Christian the chancery will allow of demurrers for such bills for alimony.”
This would seem to indicate that there were latent powers in that court
not exercised, by reason of the existence of other courts peculiarly adapted
to those matters. And in South Carolina the court of chancery without
the aid of a statute assumed jurisdiction upon the same subject. Jelineaw
v. Jelineau, 2 Des. 45.

This shows the adaptability of that court to supply a remedy within
the scope of its general jurisdiction where none is otherwise provided.
The late chancellor in the case of McClurg v. Terry, 6 C. E. Green, 226,
believed from the nature of the court of chancery and the present char-
acter of our constitution and of the courts established under it, that the
power must necessarily exist to declare a ceremony of marriage void,
where neither party in earnest consented to it; and accordingly declared
the same a pullity. That case holds the existence of such a jurisdiction
apart from the statute. To my mind that decision is formed in sound
law, and the principle of it would undoubtedly include all the cases of lu-
m:g'. idiocy, and duress already instanced. The following cases recognize
such a jurisdiction as inherent in a court of equity: Wightman v. Wight-
man, 4 Johns. Ch. 348; Ferlat v. Gojon, Hopk. 478 ; Aymar v. Roff, 8
Johns. Ch. 49; Clark v. Field, 13 Vt. 460.

The effect of lunacy, idiocy, infancy, and' frauds upon contracts, and
declaring void the same when g0 affected, are well settled matters of equity
jurisdiction, and unless there is something so peculiar in the marriage con-
tract as to except it from the scope of -such jurisdiction, there is no reason
why it should not be exercised. Marriage is ed in our law, although
peculiar in its nature, and subject to many considerations of public policy,
and having much of religious sanction about it, as a civil contract. %’nder
our political system it can only be looked at in its civil aspect. As a civil
contract, the common law holds, among other essentials, that consent is
Decessary to its validity, and there is no difference in that respect whether
the adjudication is made by the ecclesiastical courts or the courts of com-
mom law, in England.
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In England, the ecclesiastical courts were a part of the religious estab-
lishment of the government, and had jurisdiction over the marriage rela-
tion as well in reference to the mere civil or common law features of it as
its religious. Such a religious establishment being inimical to our institu-
tions, the policy of our laws has been to distribute among the common law
and equity courts, or special tribunals adopted or constituted for the pur-
Ppose, as in the case of the prerogative and orphans’ courts, all the powers
of the ecclesiastical courts which are necessary and proper for the protec-
tion and enforcement of civil rights. Whenever, then, it is necessary to
secure a civil right or to be redressed for civil wrongs, we haturally expect
the proper jurisdiction to be found amongst the existing courts, even if
those rights or wrongs were subjécts of ecclesiastical jurisdiction. The
mere fact that the marriage relation was always annulled in England b
the courts Christian, apart from an act of parhament, ought not in itself,
when the case is not canonical merely, but founded on a commmon law right,
to be sufficient to exclude judicial action where no such court exists, w%len
an appropriate jurisdiction is found in another tribunal.

Our constitution was framed on the idea that the legislative, executive,
and judicial departments of the government should be entirely distinct,
and that all judicial power should be vested in the then existing courts
and such inferior courts as might be afterwards established.

The dissolution of the marriage contract for antecedent causes was by
judicial action ; the aid of parliament being sought only to dissolve for
causes subsequent to the marriage, and then, as a rule, only after the eccle-
siastical courts had separated the parties @ mensa et thoro. Those courts
had no power to dissolve for subsequent causes, not even adultery, but for
antecedent causes they could annul the marriage. Such action was purely
judicial. So far, then, as that was based upon causes affecting the essen-
tials of the marriage, as recognized by the English common law and di-
vested of mere canonical considerations, to that extent the jurisdiction of
those courts should be reﬁarded as lodged in our court of chancery under
its appropriate powers where the subjects are fitting. This view I think
must necessarily result from the character of our constitution, for in its
very framework there seems to be a necessary implication, that when the
legislature was prohibited from granting a divorce and no substituted
jurisdiction specially provided, that the existing tribunals were sufficient
to secure the integrity of the marriage contract.

It may be said that the structure of part of our act of divorce is such as
to give encouragement to the idea that the jurisdiction of the court of
chancery in the respect in question was purely statutory, for the first
section provides that ‘‘ the court of chancery shall have jurisdiction of
all causes of divorce and of alimony or maintenance, by this bill directed
and allowed.”. The original act was passed in 1794, and I suppose that
Erevious to that time the legislature, both colonial and state, did the whole

usiness of divorcing. But that is not conclusive on the question before
us, for no judicial tribunal in England could divorce absolutely for causes
subsequent to the marriage, and without legislation our court of chancery
clearly had no such power.

So far then as adultery and desertion are concerned, our act was an
enabling act. That consideration alone would explain the use of the
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general language stated, although some causes of divorce are mentioned
upon which the court might perhaps act without it.

The jurisdiction sought in this case is to annul for fraud, for frand in
the consent, and is akin to that in a case of lunacy, idiocy, or infancy, for
these latter all have to do with the consent.

Fraud is a well recognized subject of equity jurisdiction: the cause,

ing generally, is appropriate to an equity tribunal. The character of

e relief sought is the annulling of the contract, and that, also, is a
settled equity power ; and unless the actions of the court of chancery can
be invoked upon the contract itself where consent is wanting, whether for
idiocy, lunacy, want of age, or fraud, the strange result would follow that
such contracts could only be attacked collaterally, and no way provided
among-an enlightened people to relieve from the embarrassment and mis-
chiefs of the illegal contract by blotting it out. Speaking generally, then,
the jurisdiction of our court of chancery to annul fraudulent contracts is suf-
ficient to include the contract of marriage, and, although a new application
of it, I see nothing in the nature of the marriage relation as viewed by our
law to prevent its exercise. The absence of ecclesiastical courts, and the
existence in the court of chancery of the general jurisdiction stated, and
no provision in the constitution for a different tribunal, and consent being
a common law essential to the marriage contract, all show that that juris-
diction must embrace the right to annul such a contract for a sufficient
fraud. Apart from the implication in our constitution and our system of
courts, such is the opinion, in result, of learned writers, and is in accord-
ance with respectable adjudication made without the aid of any statute
conferring jurisdiction. 2 Kent, 76, 77 ; Reeves Domestic Relations, 207 ;
Whitman v. Whitman ; Ferlat v. Gojon; Clark v. Field, already cited.
No satisfactory light can be gathered on this subject from the history of
acts in some states, in terms giving jurisdiction for fraud. Some of them
may have been passed to quiet doubts upon the question, and some under
the legislative belief of their necessity. But however that may be, it is a
new question in this State which must be met on principle and decided
accordingly.

The remaining part of the question under consideration is in reference
to the sufficiency of the fraud. This is a delicate question, for the relation
i3 peculiar, and not like other contracts, which may be dissolved by the
mere act of the parties. Most serious considerations of public policy and
good morals affect it, and demand that it should be indissoluble except for
the gravest causes. )

e mere presence of fraud in the contract is not sufficient to dissolve it.

The fraud must exist alone in the common law essentials of it, and then
not to have the effect of avoiding it against sound considerations of pub-
lic policy. As already stated, ante-nuptial incontinence though fraud-
ulent, is not sufficient. Neither is the mere mistake of the husband as
to the paternity of a child born after marriage, but begotten before, by
another, where he himself had been guilty of criminal lewdness towards
his wife before marriage, sufficient. Neither are false representations in
to family fortune or external condition sufficient. In granting re-

lief, courts should always be careful that no violence is done to the natare
of the relation and to sound morals. It must be extraordinary fraud alone
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that will justify an avoidance of the bond. The fraud charged in this
. case is extraordinary, peculiar, and of the most flagrant character, en-
tering into the very essence of the contract, and, if allowed to succeed,
either compelling the husband to disown the child for his own protection,
or imposing upon him the necessity of recognizing and maintaining the
fruit of his wife’s defilement by another, and having it partake of his in-
beritance. In either event shame and entire alienation are the inevitable
consequences. Surely there can be no good policy in such action as will
either compel parties to live together under those circumstances, having
only the shadow of marriage ; or compel them, as would be more likely, to
live totally separated, a continual annoyance to each other and a source
of the greatest unbhappiness. If the contract is repudiated as soon as the
fraud is discovered so that there is no acquiescence in it, good morals and
the protection of the integrity of the marriage relation require that an
innocent man should be relieved from so great a fraud.

The general principle of the law is that fraud in a material part vitiates
a contract, and the very reason why it does not apply with full force to.the
marriage contract is that marriage is sui generis in many respects, and should
not be vitiated even if fraudulent when against * good policy, sound morality,
and the peculiar nature of the relation.” To be free from that restriction,
the fraud must be of an extreme kind and an essential part of the contract.
In addition to the considerations stated, the character of the fraud in this
case, and its effect upon the contract, are well described by Bigelow, C. J.,
in an analogous case in Reynolds v. Reynolds, 8 Allen,609. That jurist,
after remarking upon the insufficiency of mere incontinence before marriage
to declare it void and why, says: ‘ But a very different question arises
where, as in the case at bar, a marriage is contracted and consummated
on the faith of a representation that the woman is chaste and virtuous,
and it is afterwards ascertained, not only that this statement was false,
but that she was at the time of making it, and when she entered into the
marriage relation, pregnant with child %y a man other than her husband.
The material distinction between such a case and a misrepresentation as
to the previous chastity of a woman, is obvious and palpable. The latter
relates only to her conduct and character priorto the contract, while the
former touches directly her actual present condition and her fitness to ex-
. ecute the marriage contract and take on herself the duties of a chaste and
faithful wife. It is not going too far to say that a woman who has not
only submitted to the embraces of another man, but who also bears in her
womb the fruit of such illicit intercourse, has during the period of her
gestation incapacitated herself from making and executing a valid contract
of marriage with a man who takes her as his wife in ignorance of her con-
dition, and in the faith of representations that she is chaste and virtuous.
In such a case, the concealment and false statement go directly to the
essentials of the marriage contract, and operate as a fraud of the grossest
character on him with whom she enters into that relation. One of the
leading and most important objects of the institution of marriage under
our laws is the procreation of children who shall with certainty be known
by their parents as the pure offspring of their union. A husband has a
right to require that his wife shall not bear to his bed aliens to his board
and lineage. This is implied in the very nature of the contract of mar-
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riage. Therefore, a woman who is incapable of bearing a child to her
husband at the time of her marriage, by reason of her pregnancy by
another man, is unable to perform an important part of the contract into
which she enters, and any representation which leads to the belief that
she is in a marriageable condition is a false statement of a fact material
to this contract, and on well settled principles affords good ground for set-
tinf it aside and declaring the marriage void.”

have quoted this-at length because it is the judgment of a highly
respectable court on the essential character of the fraud and what should
be its effect on the marriage relation. When that case was decided there
existed in Massachusetts a statute for the court * to grant a divorce where
3 iage is supposed to be void, or the validity thereof is doubted, on
the ground of fraud;” but it designated no particular fraud that would avoid
the contract, and left it to the court to determine upon. principle the kind.
The statute has reference only to the technical jurisdiction, assuming in
principle that fraud would avoid. To my mind, that case declares the
true doctrine, and the opinion shows that the result was carefully reached,
and with proper caution against the encouragement of any lax notions of
the marriage tie. No danger resulted from that decision, as appears from
two later cases, one in 12 Allen, 26, Foss v. Foss, in which a decree was
refused where a man married a woman with whom he previously had
connection, and of whose pregnancy he was aware, he being assured by
her that the child was his, but which turned out to be another’s; the
other in 97 Mass. 830, Crehore v. Crehore, where the husband became
acquainted with a woman and soon after had intercourse with her before
marriage, when she stated she was then with child, but the next morning
on being told that he would not marry her if so, she said it was only non-
sense, and not true. He married her, but was refused relief because he
had knowledge of her uncertainty and was put on his guard.

The same principle contained in Reynolds v. Reynolds is sustained in a
case in 13 Cal. 87, Baker v. Baker, opinion by Field, J., afterwards and
now justice of the supreme court of the United States. That, also, was an
analogous case to this. There was also a statute in California in regard
to juriediction for fraud, but without indicating the cMaracter. In this
country the weight of adjudication is in favor o% dissolving the marria
for fraud like this. In England I find no case directly in point, yet the

wer of the ecclesiastical courts to annul for fraud in obtaining consent
18 well settled, as will be seen by the following references and cases:
Dalrymple v. Dalrymple, 2 Hagg, Cons. R. 104; Sullivan v. Sullivan, Ib.
246; Portsmouth v. ﬁortsmouth, 1 Hagg. Eccl. 855 ; Harford v. Morris,
2 Hagg. Cons. 423 ; Hull v. Hull, 15 Jur. 710 (5 E. L. & E. 589).

The apparent absence of direct adjudication on the point may perhaps
be accounted for by the meagre character of the reports previous to 1809,
where Phillimore’s Reports commence (Bishop on Marriage and Divorce,
sec. 13). At any rate there is no indication in the text-books against it ;
and if fraud under any circumstances where the forms of consent have
been gone through is to be allowed as a ground of dissolution, it should
upon principle be in this case.

There ought always to be an indisposition in every court to weaken the
force and soundness of the marriage tie. That consideration should

Vor. 1. 4
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induce great carefulness, but should not deter us from advancing where
principle leads us, although before in our courts the objective has not been
attained.

The fraud in this case was so gross and far reaching as to awoid the
consent, and for that reason the marriage must be declared null and void
ab initio,

The decree being otherwise is reversed, and the record remitted for the
chancellor to decree according to this opinion.

Reversed and remanded.

VANSYCKEL, J., dissenting. The parties in this case were married on
the twelfth day of September, 1871, and in the following January the
defendant gave birth to a child.

The husband filed his bill for a divorce on the ground that he was not
the father of the child and did not know at the time of the marriage that
his wife was pregnant. The chancellor refused the divorce, and an appeal
was taken to this court.

The power to grant divorces in this State is lodged exclusively in the
court of chancery, and this branch of its jurisdiction is exercised not by
reason of any inherent power existing in the court over this subject as one
of tihts several equity powers, but solely by virtue of express legislative
authonty.

The act of 1794 (Pat. Laws, 143) gave to the court of chancery juris-
diction of ¢ all causes of divorce,” but added, as the act now in force does,
“ by this act directed and allowed.” Nixon, 246, title Divorce (3d ed. p.
228). .

The causes of divorce from the bond of matrimony, specified in the act
of 1794, are: 1. Where the parties are within the prohibited degrees ;
2. Adultery ; 3. Wilful and continued desertion for seven years; 4.
Where either of the parties had another husband or wife at the time of
the marriage ; and, lastly, a divorce from bed and board for extreme cruelty.

By the revision of 1846, the chancery powers in respect to the grounds
for divorce are in no respect amplified. Unless, therefore, it can be shown
that the court of chancery as constituted in this State has a general or
limited power over the question of divorce independent of any statutory
enactment, the appellant is remediless.

Our court of equity has the same jurisdiction as the English chancery,
with such addition as is made to it by positive law. In England, the
court of chancery never extended its jurisdiction to the subject of divorce,
but left the power to dissolve the marital relation to be administered ex-
clusively by the ecclesiastical courts. The law matrimonial, so far as it
obtains in this State, must lie dormant and inoperative until some court is
constituted to apply it. We have as yet no judicature possessing the
general power of the spiritual courts of England over this domestic rela-
tion.

But it is insisted that the jurisdiction of equity over fraudulent con-
tracts is sufficiently comprehensive to include the contract of marriage. I
think no case can be found in land where the court of chancery dis-
solved the marriage contract, and that here to act outside of the specified
cases would be not only a clear extension of equity power, but would be
in contravention of the correct interpretation of our statute, according to
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the correct rule of statutory construction, as well the divorce act of 1794,
as our present law, must be held to limit the causes of separation to
those enumerated, and not to enlarge them.

The language is that the court of chancery shall have jurisdiction of all
causes of divorce by this bill directed and allowed. Erpressio unius ez-
clusio altertus. This is a positive rule of construction, and the statute
must in this case be a prohibition to us, unless it can be shown either that
at the time of its adoption it was the settled practice of the court of chan-
cery to grant divorces in cases of fraud, or that the power to grant such
divorces was fully acknowl "

Neither of these conditions to which this rule of interpretation may
yield can be shown to exist. From the passage of the act of 1794 to the
present time no one has attempted to invoke any such authority as is
claimed here. This fact shows the settled conviction of our bar, which
hhz::lalways been learned and astute in pursuing remedies to their utmost
imit.

In England, the court of chancery never exercised any power over this

sub%'ect, the entire control over it being in the spiritual courts until the act

of 20 and 21 Vict. c. 85, which went into operation in 1858, transferred it

to a new court, styled « The Court for Divorce and Matrimonial Causes,”

and no case can be found in this country, where, in the absence of an ex-

ress statute authorizing it, a divorce in the proper sense of that term has
n granted for fraud.

The cases referred to do not establish a contrary doctrine.

In Aymar v. Roff, 8 Johns. Ch. 49, where the marriage was performed
by an infant twelve years of age, in jest, Chancellor Kent did not declare
it null, but made an order prohibiting all intercourse between the parties.
In the subsequent case of Wightman v. Wightman, 4 Johns. Ch. 843, the
same learned judge declared the marriage of a lunatic null and void.

The cases were followed by Chancellor Zabriskie in McClurg v. Terry,
6 C. E. Green, 226, in which a marriage ceremony performed in jest was
declared to be a nullity. .

These were all cases of a pretended marriage contract, not voidable, but
absolutely void. In neither case was there any contract at all, but an entire
absence of the consent necessary to consummate every contract. There
was no marriage to be dissolved, nor was any decree of dissolution pro-
nounced. The divorce power was not invoked or exercised in these cases,
and they cannot be relied upon as authority to dissolve an actually exist-
ing relation for some cause which does not make it absolutely void, but
merely voidable.

All that Chancellor Zabriskie says in McClurg v. Terry, and all he in-
tends to say, is, that where the contract is absolutely void by reason of
fraud or force, he can declare it null. It is important to draw sharply the
distinction between void and voidable marriages. “ A marriage is void
when it is good for no legal purpose, and its invalidity may be maintained
In any proceeding, in any court, between any parties, whether in the life-
time or after the death of the supposed husband or wife, and whether the
question arises directly or collaterally.” 1 Bishop, par. 105.

In these cases, either party could marry without being amenable to any
penal consequences, before proceeding to annul the prior pretended mar-
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riage. But a marriage merely voidable is good for all purposes until it is
dissolved by a competent tribunal; and if either party should die, pend-
ing the suit and before decree, the relation would be indissoluble, and all
the property rights which flow from it could be maintained by the sur-
vivor.

The cases referred to are all void marriages, and equity, under its inhe-
rent power over fraud, could declare that there had never been a contract,
as well as it could declare void a forged deed which had been put upon
the record, without at all encroaching on the domain of divorce. In the
case of a sham marriage, it is a fraud in either.party or in any third per-
son to set it up as valid and binding. ’

If A by personating B should induce a cle an to give him a certifi-
cate that % was lawfully joined in wedlock to C, it would not be doubted
that our court of chancery could pronounce the supposed marriage void
without arrogating to itself the divorce power. These are in no proper
sense decrees of divorce; they are merely declaratory that a marriage in
fact has never had existence, and consequently there can be no such thing
a8 a divorce in such case.

In Ferlat v. Goyon, Hopk. 478, where the marriage was procured by
abduction, terror, and fraud, Chancellor Sandford, on petition of the in-
jured party, declared the contract to be utterly null; but he evidently
regarded the marriage as to the plaintiff to be absolutely void and not
merely voidable, and that in taking cognizance of the case he was not at
all exercising the power of divorce.

In the subsequent case of Burtis v. Burtis, reported in the same book,
p- 557, he says: ¢ In the case of Wightman v. Wightman, one of the par-
ties was a lunatic; and in the recent case of Ferlat v. Glojon, the mar-
riage had been procured by an atrocious fraud. These marri were
clearly void, and this court pronounced the sentence of nullity. If these
two decrees are denominates divorces, they did not a te to this court
any general power of divorce, in cases not prescribed by our statute.”
And in this opinion Chancellor Sandford expressly dissents from the doc-
trine of Chancellor Kent in Wightman v. Wightman, that the power over
matrimonial causes is necessarily cast upon the court of chancery, because
it is not vested in any other tribunal. If this were so, our statute would
be useless. In the case now before us, the marriage is not void, but void-
able. It was entered into by parties capable of contracting, and was fully
consummated by their consent. It is claimed to be voidable because of
the fraudulent concealment of a fact. No decree can adjudge it to be
void without dissolving an existing bond.

The New York cases are no authority for the claim that marriage, void-
able only for fraud, can be declared void by our courts of chancery. The
distinction is clearly stated between void and voidable in Perry v. Perry,
2 Paige, 504, where the court say that in cases of absolutely void mar-
riages, for all substantial purposes of justice, the courts of common law
and equity in England had concurrent jurisdiction with the ecclesiastical
courts, and that tie couit of chancery and courts of common law always
exercised the power to declare such marriages absolutely void even in a
collateral proceeding. That these cases were not intended to countenance
the doctrine that a marriage only voidable for frand could be dissolved by
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the court of chancery is manifest by the case of Burtis v. Burtis, before
cited, in which the ground relied upon was impotency. That it is a clear
fraud in an imbecile to enter into this relation no one will doubt. In the
case in 3 Allen, 605, the Massachusetts court held the temporary im
tency of the woman to bear children to her husband, by reason of her
pregnancy by another at the time of the marriage, to be the very essence
of the fraud.

Yet the same judge who decreed the contract null in Ferlot v. Gojon
refused to divorce in Burtis v. Burtis for impotency, and this decision is
affirmed in Perry v. Perry, upon the distinct ground that the marriage
was not void but voidable.

The court discriminated between the two cases in this language: ¢ The
decision of Chancellor Sandford in Burtis v. Burtis is entirely consistent
with that of his predecessor in Weghtman v. Wightman. In one case the
marriage was absolutely void, and this court in the exercise of its ordinary
jurisdiction had a right to remove the apparent obstruction to the wife’s
contracting matrimony with any other person. In the other case there
was a good marriage de facto, and the court very properly decided that
the power to dissolve such a marriage did not exist in this State, except
by interference of the legislature.” '

The cases in Massachusetts, California, and the later New York cages,
and the cases in some other states, are under a statute extending the
divorce power to cases of fraud, and are, therefore, of no authority here.

. « . . The insistment is that the court of chancery shall have juris-
diction not only of all causes of divorce by the statute specified, but of
others not enumerated. In other words, that the statute was designed to
add the specified causes of divorce to the causes for fraud which it is
claimed equity could before that entertain. Now if it can be shown that
one of the causes ified in the statute is fraud of a particular char-
acter, it must be held to exclude every other kind of fraud. Prior mar-
riage is one of the causes named in the statute, and that it is a fraud of
the most grievous character in one who is married to induce another to
enter into that relation with him, will be admitted.

The fact, therefore, that in addition to causes not before cognizable in
chancery one cause for fraud is specified by the statute, excludes every
other kind of fraud but the one mentioned.

But if jurisdiction is assumed on the ground that marriage is a civil
contract, and that equity has inherent jurisdiction to vacate all contracts
for fraud, where will the line be drawn ? The power to annul and dis-
solve this contract for fraud must be coextensive with the power over
other contracts, in analogy to which this power is claimed.

Bishop affirms that this is the most difficult topic of the entire subject
of Ma and Divorce, and that he is not satisfied with the views he has
taken in the earlier editions of his work. In his last edition he recasts
his former chapter on this subject, and lays down the proposition, that in
reason whatever of fraud, of error, or duress will vitiate any other contract
should ordinarily be received as sufficient to destroy and set aside this
engagement, whether executed or executory, viewed as a thing separate
from the consummation which follows ; and he admits his inabi%ity to de-
fine what fraud, in kind and amount, ‘should, under the cases, be deemed

)
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sufficient. The difficulty is inherent in the nature of the subject, for no
court can accurately define what fraud is.

There may be a variety of fraudulent acts coupled with circumstances
of conspiracy, neither of which, standing alone, would have the required
force, but which, taken together, might impel the judicial mind to concede
that the case was made out. Nor can any certain guide be drawn from
adjudged cases in the ecclesiastical courts.

The frauds which I find have moved the spiritual courts to grant the
separation are impotency, a prior marriage, and_error, where the party,
susposing he was joined to one person, was actually united to another and
a different person ; and it has been held that where a party obtained a
divorce in the spiritual courts by frandulently persuading the court to be-
lieve that he was impotent, and subsequently married and had children by
the second wife, such second marriage would be dissolved and the children
declared illegitimate. Bishop, par. 114, note. In Bury’s case, 5 Coke,
98, such second marriage was held to be voidable only, and to be good for
all purposes until annulled by a competent tribunal.

If we adopt the view that this court will be controlled by established
precedents in the ecclesiastical courts, not only must we divorce for impo-
tency, for mistake as to identity of the other contracting party, and for
fraud in setting up and obtaining a divorce for alleged impotency when it
did not exist, but this case must fall unless it can be shown that those
courts have granted a divorce for the specific cause here relied upon. No
such case I think can be found.

If the limitation is claimed to be in public policy, the two obvious
answers are: —

First, that jurisdiction cannot.be founded upon the fact that the rule
will be so app{ied as to promote public policy. No court can claim an
ungranted power because it will be wisely used.

econd, that this would be a limitation upon the exercise of the power,
and not upon the power itself, and is a subject upon which the judge of
to-day and his successor had a right to differ. is doctrine, stated in
plain terms, would be this: that wherever a circumstance of fraud en-
tered into the engagement, which in the discretion of the court should
annul the relation, the divorce would be declared and the issue bastard-
ized. This opens the entire field of fraud to this topic of contention.

There is another difficulty worthy of consideration which suggests itself.
The statute does not apply to these cases of fraud, and, therefore, resi-
dence in the State is not necessary to enable suit to be instituted. Are
our courts to be thrown open to citizens of other states to agitate the
many <?1uestions which must arise in this new and untried field of liti-

tion

If the framer of our statute had supposed that our court of chancery
had any such extended power as is now claimed for it, he would undoubt-
edly have provided for this difficulty. It is an imperfection in our law
that it does not provide for a wrong so Erievous as that set up by the com-
plainant in this bill, but it belongs to the legislature and not to this court
to 'F'ovide the remedg;m

here is another o le in the way of granting this divorce. It may
well be doubted whether the chancellor was satisfied from the evidence
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that the fact relied upon for the divorce was proved by testimony other
than that of the complainant himself. If he had refused the divorce on
this account I should be unwilling to disturb his decree.

I am of the opinion that we have no power to t the relief prayed
for, and that the decree of the court below should be affirmed.

SUPREME COURT OF THE UNITED STATES.
[OcroBER TERM, 1873.]

LIABILITY OF EXECUTORS FOR FUNDS INVESTED IN CONFEDERATE
BONDS.

HORN v. LOCKHART.

An executor is personally liable for money of his testator snvested in Confederate
bonds, even (frs::ch tnvestment was approved by a court having charge of the
settlement of the estate.

Mg. JusTICE FIELD delivered the opinion of the court.

Upon the accounts presented by the executor of the probate court in
Alabama, for settlement, it appears that he received moneys from the
sales of property belonging to the estate of the testator amounting to
over §7,000, and invested the same in bonds of the Confederate States.
By the decree of the probate court this investment was approved, and
the executor was directed to pay the legatees their respective shares in
those bonds. Now, the question is, whether this disposition of the mon-
eys thus received, and the decree of the court, are a sufficient answer on
ﬂZ: part of the executor to the present suit of the legatees to compel an
accounting and payment to them of their shares of those funds.

It would seem that there could be but one answer to this question.
The bonds of the Confederate States were issued for the avowed purpose
of raising funds to prosecute the war when waged by them against the
government of the United States. The investment was, therefore, a
direct contribution to the resources of the Confederate government ; it
was an act giving aid and comfort to the enemies of the United States;
and the invalidity of any transaction of that kind, from whatever source
originating, ought not to be a debatable matter in the courts of the
United States. No legislation of Alabama, no act of its convention, no
judgment of its tribunals, and no decree of the Confederate government
could make such a transaction lawful.

We admit that the acts of the several states in their individual capaci-
ties, and of their different departments of government, executive, judicial,
and legislative, during the war, so far as they did not impair or tend to
impair the supremacy of the national authority, or the just rights of
citizens under the Constitution, are, in general, to be treated as valid
and binding. The existence of a'state of insurrection and war did not
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loosen the bonds of society, or do away with civil government, or the
regular administration of the laws. Order was to be preserved, police
ations maintained, crime prosecuted, proper? rotected, contracts
orced, marriages celebrated, estates settled, an tge transfer and de-
scent of property regulated precisely as in time of peace. No one that
we are aware of seriously questions the validity of judicial or legisla-
tive acts in the insurrectionary States touching these and kindred subjects,
where they were not hostile 1n their purpose or mode of enforcement to
the authority of the national government, and did not impair the rights
of citizens under the Constitution. The validity of the action of the
probate court of Alabama in the present case, in the settlement of the
accounts of the executor, we do not question, except so far as it approves
the investment of funds received by him in Confederate bonds, and di-
rects payment to the legatees of their distributive shares in those bonds.
Its action in this respect was an absolute nullity, and can afford no pro-
tection to the executor in the courts of the United States.

The act of Alabama, which the executor invokes in justification of the
investment, has been very properly pronounced unconstitutional by the
highest tribunal of that State (Houston v. Deloach, 43 Ala. 864 ; Iyowell
v. Boon ¢ Booth, Ib. 459), and the attempt of its legislature to release
executors and trustees from accounting for assets’in their hands invested
in a similar manner rests upon no firmer foundation.

Had the legatees of the testator voluntarily accepted the bonds in
discharge of their respective legacies, the case would have presented a
very different aspect to us. The estate might then have been treated
as closed and settled, but such is not the fact. The bonds were never
accepted by the legatees, nor does it appear that the executor even went
so far as to offer the bonds to them.

It is urged by counsel for at least a modification of the judgment of
the circuit court, that the money received by the executor was in Con-
federate notes, which at the time constituted the currency of the Con-
federate States. It does not appear, however, that he was under any
compulsion to receive the notes. The estate came into his hands in Jan-
uary, 1858, and no explanation is given for his delay in effecting a settle-
ment until the war became flagrant. And even then he was not bound
to part with the title to the property in his hands without receiving an
equivalent in good money, or such, at least, as the legatees were willing
to accept. Judgment affirmed.

SWAYNE, DAvis, and STRONG, JJ., dissented.

LIFE INSURANCE. — RULE AS TO ANSWERS TOUCHING FORMER HEALTH.
MANHATTAN LIFE INS. 0O. v. FRANCISCO.

R 1s for the jury to determine what is meant by the term disease, as used in the

X?Ecation Jor insurance. Substantial truth 1s alone required in the answers of

assured.

Mz. JUsTICE STRONG delivered the opinion of the court.
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The principal defence set up at the trial was, that in the application for
insurance false answers had been given to the questions propounded by
the defendants. Those questions were, in substance, whether the person
whose life was proposed for insurance had had certain diseases, or, during
the next p ing seven years, any disease, and the answers given were
that he had not. It was in reference to this that the court instructed the
jury it was for them to determine from the evidence whether the person
whoee life was insured had, during the tim:ﬂ:lnentioned in 11;:113 questioxlm

ropounded on making the application, an; iction that could proper
Ee called a sickmess or dlseasl:ar,’ within t'.hey meaning of the term as useX,
and said, “ For example, a man might have a slight cold in the head, or a
slight headache, that in no way seriously affected his health or interfered
with his usual avocations, and might be forgotten in a week or a month,
which might be of so trifling a character as not to coustitute a sickness or
a disease within the meaning of the term as used, and which the party
would not be required to mention in answering the questions. But again,
he might have a cold or a headache of so serious a character as to be a
sickness or disease within the meaning of those terms as used, which it
would be his duty to mention, and a failure to mention which would make
his answer false.’ :

There i8 no just ground of complaint in this instruction, either considered
abstractly, or in its application to the evidence in the case. It was, in
effect, saying that substantial truth in the answer was what was required.
If, therefore, the defendants have been injured it was by the verdict of the

jury rather than by any error of the court.
The judgment is affirmed.

SUPREME COURT OF PENNSYLVANIA.
[JaxvuARy, 1874.]
CONSTRUCTION OF THE WORD *“TO” AS FIXING A DATE.
CONAWANGO PET. REF. CO. v. OUNNINGHAM.
The word “to” held to be inclusive — to December 81, held to include December 81.

THE opinion of the court was delivered by .

AGNEW, C. J. The contract in this case was for the sale of *“one thou-
sand barrels good green merchantable crude petroleum, forty gallons to the
barrel, gravity forty to forty-six degrees, at a temperature of sixty degrees
Fahrenheit, to be delivered, buyer’s option, at any time from this date to
December 81, 1870, in bulk cars,” &e. Does the expression to December
81, 1870, include the 31st day ?

This question cannot be decided by cases which interpret dubious expres-
sions in law or riles of court, in order to preserve rights or fulfil special
p . What we are concerned with here is in ascertaining the mean-
ing of the parties in this particular contract. The preposition ¢o is prop-
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erly ap?]icable to place or position, while till or until properly applies to
“ time.” Yet {0 is in common parlance, and sometimes in legal phrase-
ology, applied to time. It has also various significations indicating toward,
to, and into. In regard to time, it often indicates a coming or passing into
a day, as well as arrival at it. Thus it is said, * The court adjourned from
the 30th to the 81st of December,” or * from the first to the thirty-first,”
or * from day to day.” Now in each instance we understand that the
court will reassemble on the last day. Whenever the expression is from
day to day, or from one day to another, we always understand the second
day to be included. Again, one says, I have to the 81st to do a thing ; ”
or the other says, * You shall have to the 81st to do it.” No one doubts
the party can do the thing on the 81at. Such is the time designated for

rformance. Another expression to be found in this contract affords an
illustration, to wit, ¢ Gravity from forty to forty-six degrees.” It cannot
be doubted if the oil be of a gravity of either forty or forty-six degrees it
would fill the contract. Let us expand the lan of this writing some-
what. The words of it are, *“ To be delivered, buyer’s option, at any time
from this date to December 31st, 1870.” Then read it thus, the seller
saying, ‘I will deliver to you one thousand barrels of oil at any time from
this date to December 31st, 1870, at your option.” Can it be doubted
that when the seller says, ¢ I will deliver at your option,” the buyer may
call for the delivery of the oil on the 31st, and the seller would be bound
to deliver it. The parties did not refer themselves to *‘decided cases,”
but had their own meanin&, which was that the limit should be the 31st
day of December ; —that, the last day of performance. The selection of the
last day of the month and of the year has some influence in fixing that as
the last day of performance, as if the parties had said, ¢ All the month of
December, or all this year.” January 1st begins a new geriod. The time
is necessarily mutual, so that if the buyer may demand on the 81st, the
seller may deliver on the 31st.

The fact that a subsequent contract adds the word ¢ inclusive” after the
81st of December, does not interpret the prior contract, which is without
the word ¢ inclusive.” The earlier contract must stand on its own lan-

The insertion of the word in the second contract may have been
ue to greater precision, or greater precaution to prevent misconstruction,
and yet they may mean the same thing. It does not follow because the
latter is expressly ‘ inclusive,” the former meant to be ¢ exclusive.” We,
therefore, interpret the language as we think the parties intended, to wit,
that the buyer could call for the oil in the year 1870, and before the 1st of
January, 1871 ; the word * to”” having no precise and definite signification
to require exclusion of the last day, by reason of its plain grammatical
meaning.

The gase of Cleveland v. Sterrett, 20 P. F. Smith, 204, was decided in
the same spirit of liberal interpretation to reach the evident intent of the

ties.
paerhe judgment of the court below is reversed, and judgment is now
entered for the plaintiff on the case stated, for the sum of fourteen hundred
dollars, with interest from July 12th, 1878.
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COURT OF APPHALS OF KENTUCKY.

PRINCIPAL AND SURETY. — EFFECT OF PUBLICATION OF REPORTS RE-
QUIRED BY NATIONAL CURRENCY ACT.— DEFALCATION OF CASHIER.
— ESTOPPEL.

GRAVES v. LEBANON NATIONAL BANK.

Held : that the sureties upon the bond of a cashier of a national bank were not
Bable to the directors of the bank for losses caused by the defalcation of the cashier,
where the sureties were misled as to the condition and management of the bank by
the publication of reports required by the national currency act, and the bond
was entered into subsequent to and the defalcation occurred bafore the publication
of the reports.

It seems that the publication of the reports after the sureties had entered upon the
bond did not estop the directors to allege the existence of facts that could be es-
tablished only by proving the falsity of the reports. .

THE opinion of the court was delivered by

Linpsay, J. The Lebanon National Bank organized under the provi-
sions of the act of Congress of June 3, 1864, and commenced business about
the 3d of August, 1869, when Mitchell was selected as cashier, and was im-
mediately inducted into office. Though required to execute bond immedi-
ately, the bond, for reasons not explained, was not delivered until the first
of November following. In June, 1870, Mitchell was discovered to be a
defaulter to a amount, and failing to make good the losses occasioned
by his breach of duty, this action was brought to recover the amount
from his sureties. The defalcations for which the sureties are sought to
be held liable are alleged to have occurred between the 14th of Septem-
ber, 1869, and June 3, 1870. The court below adjudged that they should
account for such as occurred before the acceptance of the bond, and ren-
dered judgment against them for $8,089.

The technical defences relied on are not noticed further than that the
court does not regard it as essential that banking institutions, doing busi-
ness under the national currency act, shall signify their acceptance of
the official bonds of their cashiers by a written memorandum to that
effect, entered upon the journal or minute-book by their directory. The
acceptance of the bond may be presumed from the fact that after it has
been submitted to the directory for approval, it is retained by the, bank,
and the cashier permitted to enter upon, or continue in, the (ﬂscharge of
his duties ; and that it was presented to and approved by the directory
may be established by oral testimony. 12 Wheaton, 64; 8 Pickering,
835; 2 Met. (Mass.) 522; 1 Har. & G. 324, and Morse on Banking,
223.

The first business transacted by the bank, after its o ization, was
the purchase of the assets of the banking firm of Burton, Mitchell & Co.
Mitchell, the defaulting cashier, was a member of that firm, and had been
acting as its cashier. e National Bank accepted from Burton, Mitchell
& Co. bills and notes represented to amount to about-$51,000, but which
in point of fact amounted to only about $89,000. This discrepancy was



60 THE AMERICAN LAW TIMES REPORTS. [February, 1874.

Vol. L] Graves v. Lxsanox Narionar Baxx. [No. 2.

the result of embezzlements by Mitchell, while cashier for the firm, of
which embezzlements Burton, the senior member of the firm, and after-
ward a director of the National Bank, may be presumed to have been
ignorant. The directory seems to have relied implicitly upon the integ-
rity of Mitchell, and he was thereby enabled not only to conceal the
frauds practised on Burton, Mitchell &.Co., but by sucﬁ concealment to
commence the discharge of his duties as cashier of the National Bank by
a fraud upon it. In October, 1869, the banking association, pursuant to
the provisions of section 34 of the national currency act, and the amend-
ment thereto of March 8, 1869, made a report to the comptroller of the
currency, and on the 23d of that month caused it to be published in the
Lebanon Clarion, showing in detail and under appropriate heads its re-
sources and liabilities at the close of business, (?ctober 9, 1869. This
report was sworn to by Mitchell and certified to be correct by three mem-
bers of the directory. Similar reports were made and published in the
same newspaper touching the condition of the association on the 22d of
January, 24th of May, and 9th of June, 1870. None of these reports
showed embezzlements by the cashier or any other officer, or in the least
excited suspicion, but on the contrary tended to inspire the public with
confidence in the prosperity of the association, and in the integrity of
those to whom its business affairs were committed.

Appellants plead and relg upon the statements thus officially promul-
gated by the officers of the bank, as constituting an estoppel upon it to
assert against them claims that cannot be established without showing
that these official reports, made and published in obedience to law, were
not true. The court is inclined to the opinion that they cannot claim im-
munity upon account of any report e after they became the sureties
of Mitchell. The reports are sworn to by him, and it may be assumed,
that upon his representations, and upon what appeared from the books of
the association, as kept by him, the directors were induced to certify to
their accuracy. The directors may have been negligent in‘the discha
of their duties, and this negligence may have enabled Mitchell for the
time to misappropriate the funds of the bank, and to conceal its true con-
dition by the false reports made to the comptroller of the currency, and
by false entries upon the books of the bank ; but this negligence cannot
avail the sureties who covenanted that their principal should ¢ well and
truly perform the duties ” of his position, and should *“well and truly
account for all moneys and other valuables that might pass through his
hands.” Their covenant is unconditional, and no failure of duty on the .
part of the directors, short of actual fraud or bad faith, can be deerned
sufficient to exonerate them from its performance.- The exaction of the
bond implies that the association was not willing to rely alone upon the
watchfulness and care of the directory.

There is a question, however, arising upon the facts stated in the plead-
ings and fully sustained by the proof, the decision of which it seems must
be in favor of the sureties, and this question being decided in their favor,
their exoneration from liability on account of Mitchell’s misconduct while
acting as appellee’s cashier, and after the bond was delivered and ac-
cepted, follows as’a necessary sequence. There is no principle of law
better settled than that persons proposing to become sureties to a corpo-
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ration for the good conduct and ﬁde]itly of an officer to whose custody its
moneys, notes, bills, and other valaables are intrusted, have the right to
be treated with perfect good fuith. If the directors are aware of secret
facts materially affecting and increasing the obligation of the sureties,
the latter are entitled toglmve these facts disclosed to them, a proper op-
portunity being presented. Morse on Banking, 206. White & Tudor,
In their note to the case of Rees v. Berrington, second volume Leadi
Cases in Equity, 360, state the rules as follows: * Wherever, therefore,
there is any misrepresentation or even concealment from the surety of any
material fact which, had he been aware of, he might not have entered into
the contract of suretyship, it will thereby be rendered invalid, and the
surety will be discharged from his liabilities.”” The case cited fully sus-
tains the principle as stated. Mr. Justice Story takes even broader
ground: ¢ Thus if a party taking a guarantee from a surety conceals"
from him facts which go to increase his risk, and suffers him to enter
into the contract under false impressions as to the real state of facts, such
concealment will amount to a fraud, because the party is bound to make
the disclosure ; and the omission to make it under such circumstances is
equivalent to an affirmation that the facts do not exist.” 1 Story’s Eq.
215.

It may not be true that the directors of the Lebanon Bank had actual
knowledge of the frauds committed -by Mitchell while cashier of Burton,
Mietchell & Co., nor of the false entries made by him on the books of the
institution under their control, in order to conceal those frauds ; but it is
true that either with or without examination, they published reports of the
affairs of the institution, the nature, if not the necessary effect of which was
tomislead the public. It cannot be doubted that these reports reached the
eyes of appellants, who all resided in or near Lebanon, and read the local
paper in which the publications were made, and as they were each large
stockholders in the bank, it may be assumed that they read and ex-
amined at all events the first official statement made by the officers of that
institution. If it could be shown that the directors were cognizant of the
fraud of Mitchell, committed on the first day of his connection with the
bank, and in the performance of his duty as cashier, and that they con-
cealed the fact from appellants, and published the false statement of Oc-
tober 9, 1869, there could be no doubt that the concealment and publica-
tion would amount to a fraud upon the sureties.

It is proper, however, to consider the legal effect of two circumstances
connected with the failure of the directory to apprise the sureties of the
fraud of Mitchell, and of the publication of October 23 in the Lebanon
newspapers. The first is, that those directors who were witnesses in this
case state that they were not apprised of the perpetration of this fraud;
and the second is, that the report of October 9, 1869, published on the
23d of that month, was but a statement of the condition of the affairs of
the bank, as shown by its books. Upon the first question it is to be ob-
served that several of the directors, and among them Burton, of the former
firm of Burton, Mitchell & Co., were not sworn at all, and that it ap-
pears uﬂon the journal kept by the directory, as of date August 3, 1869,
that “ the bills of exchange and accounts of the firm of Burton, Mitchell
& Co., bankers, having been submitted for examination, and examined,
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it was resolved by the board of directors to receive the same, with the
indorsement of Messrs. Burton, Mitchell & Co., and the cashier was di-
rected to transfer the same to the books of the National Bank.” From
the depositions of the president of the bank, of Wilson, a director, and
of Wilkins, who was first the clerk, and is now the cashier of the insti-
tution, it is manifest that the most cursory examination of the bills, notes,
and accounts, turned over to the bank by Burton, Mitchell & Co. would
have disclosed a deficit of more than $12,000. The proof forces the con-
clusion that the directory either was advised of the discrepancy in Mitch-
ell’s account, or that it relied upon his representations and the indorsement
of Burton, Mitchell & Co., and made no examination, notwithstanding
the notes, bills, and accounts purchased amounted to more than half as
much as the capital of the institution for which they were acting. The
directors may not have been bound to notify the sureties of the manner
in which this transaction was conducted, but certainly the latter had the
right under the circumstances, to presume that in the first business trans-
action of the bank, involving so considerable an amount, the directory
exercised at least slight diligence, and this presumption was greatly
strengthened by the published report appearing on the 23d of October.
A fraud may be perpetrated as well by the assertion of facts that do not
exist, ignorantly made by one whom the person acting upon the assertion
has the right to suppose has used reasonable diligence to inform himself,
as by concenling facts known to exist, which in equity and good oon-
science ought to be made known.

The publication as to the resources and liabilities of the bank on the
9th of October, 1869, does not purport to have been made from its books.
It was styled ¢ Report of the condition of the National Bank of Lebanon
at the close of business, October 9, 1869,” and there is nothing in it to in-
dicate that it was founded upon the books of the association, but, on the
contrary, the clear import of the language used is that it exhibited the act-
ual condition of the affairs of the bank. Though the forms furnished by
the comptroller of the currency may have authorized the reports to be
made out from the books, yet it is not shown that the sureties knew any-
thing about these forms, and looking to the law defining these duties as
well of the comptroller as of the officers of the bank, they would acquire
no such information. The 34th section of the currency act, a8 amended,
requires every association organized under its provisions, at stated times, to
make reports to the comptroller, which ¢ shall exhibit in detail and under
appropriate heads the resources and liabilities of the association,” on five
certain specified days in each year, and publish these reports in a local
newspaper, and authorize the comptroller to call for special reports from
any association whenever in his judgment it shall be necessary, *in order
to a full and complete knowledge of its condition.” It seems, therefore,
that before the delivery and acceptance of the cashier’s bond, and before
appellants had become surety for his diligence, honesty, and fidelity, the
association, pursuant to the provisions of the law to which it owed its ex-
istence, published to them and to the world a statement of its condition,
from which it appeared that its affairs were being prudently and honestly
administered, and from which they and the public had the right to believe
that the cashier to whom had been intrusted the money, notes, and valu-
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ables of the bank, had up to that time acted as a trustworthy person. If
the sureties acted upon the impression thus created by the affirmative act
of the party now claiming to enforce the stipulations of their bond, it is
plain that they should be discharged from liability.

We have afready decided that it should be presumed that the sureties
did read and examine the report published October 23, 1869, and it re-
mains to be determined whether the bond was accepted before or after
that time. It bears no date except ¢ the day of , 1869.” The
legal presumption therefore is, that it did not become binding on the
bondsmen until the last day of that year. The bank fails to show the
exact date of its delivery. One of the directors thinks it was about the
1st of October, 1869, while the president and another director fix it at
about the first of November. The directory itself was not willing to fix
the date of the acceptance of the bond, and, in an order entered upon the
minute-book, purporting to record the action of the board at the time of
its approval, neither the month nor the day is given. Considering the
presumption arising from the want of specific date to the bond, and the
preponderance of the testimony offered by the bank itself, we conclude
that it was not accepted earlier than the 1st of November, 1869, about
one week after the publication of the report of October 9, of that year.

We have, therefore, a case in which the directory of the bank held out
to others as a trustworthy officer a man who had been guilty of repeated
embezzlements and frauds, all of which might have been discovered by the
exercise of slight diligence. However innocently the publication tending
to show that Mitchell was an honest and faithful officer may have been
made, the fact remains that the public bad the right to act upon the pre-
sumption that the three directors, attesting the accuracy of the statement
contained in the publication, had made some investigation, at least, to in-
form themselves as to the matters to which it related. The effect of the
published report was to inspire the public with confidence in the officers
of the bank, to disarm suspicion, and to prevent inquiry.

The losses occasioned by the defalcation of Mitchell, after the accept-
ance of his bond, must fall either on the association or his sureties. e
latter are free from blame, and acted with reasonable prudence and dis-
cretion. They relied upon the truth of the representations made by those
havigg the right to speak for the bank. R‘hese representations have
turned out to be untrue. Had the sureties suspected they were untrue,
1t cannot be supposed that they would have entered into the contract of
suretyship. Sucgoﬁeing the case, the contract must be adjudged invalid.

_The judgment against the surety is reversed, and the cause remanded,
with instructions to dismiss appellee’s cross petition.

' Reversed and remanded.
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SUPREME COURT OF THE UNITED STATES.
[OcroBEr TERM, 1878.]

MUNICIPAL CORPORATION. — JUDGMENT UPON COUNTY WARRANTS. —
MANDAMTUS.

BOARD OF SUPERVISORS OF CARROLL COUNTY v. THE
UNITED STATES, EX REL. JOHN REYNOLDS. In Error to the
Circuit Court of the United States, for the District of Jowa.

Held : that mandamus will not lie c'sigat'nd a county to compel the levy of a tax to
pay a judgment recovered upon ordinary county warrants where the power to Jevy
a tax for county a;mmosec 15 limited to a specified amount, and a tax equal to such

an amount has already been levied.

M=. JUSTICE STRONG delivered the opinion of the court.

On the 13th day of May, A. D. 1869, the relator obtained in the court
below a judgment against the County of Carroll for the sum of $19,946.76.
The judgment was for the amount due upon sundry county warrants is-
sued for the ordinary expenditures of the county, and all of them issued
after January 1, 1865. An execution having been awarded upon the
judgment and returned ¢ nulla bona,” the relator sued out this writ of
mandamus to compél the board of supervisors of the county to levy a
specific tax, sufficient to pay the debt, interest, and costs, and to apply the
same, when collected, to the payment. To this writ the supervisors re-
turned in substance (after averring that the judgment had been obtained
upon ordinary county warrants issued for the ordinary expenditures of the
county), that they had levied a county tax for the current year of four
mills on the dollar of the taxable property of the county, and that they
-proposed to levy a similar tax for each succeeding year until the judgment
should be paid. They further returned that they had no power to levy a
tax at any higher rate. A general demurrer to this return was then inter-
posed, which the circuit court sustained. Hence, this writ of error.

It is very plain that a mandamus will not be awarded to compel county
officers of a state to do any act which they are not authorized to do by the
laws of the state from which they derive their powers. Such officers are
the creatures of the statute law, brought into existence for public purposes,
and having no authority beyond that conferred upon them by the author
of their being. And it may be observed that the office of a writ of man-
damus is not to create duties, but to compel the discharie of those already
existing. A relator must always have a clear right to the performance of
a duty resting on the defendant before the writ can be invoked. Is it then
the duty of the board of supervisors of a county in the State of Iowa to
levy a special tax, in addition to a county tax of four mills upon the dol-
lar, to satisfy a judgment recovered against the county for its ordinary
indebtedness? The question can be answered only by reference to the
statutes of the State.

By an act of the legislature, enacted on the 22d of March, 1860 (Civil
Code of 1860, § 802 et seq.), it was declared that in each organized
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county of the State there should be a board of supervisors, the duties of
which were defined. Prior to that time, the financial affairs of the several
counties had been by the law committed to the charge of a county judge.
But on the 2d day of April, 1860, a further act was passed, to take effect
on the 1st day of January, 1861, which enacted that all laws in force at
the time of its taking effect, devolving any jurisdiction or powers on
county judges, should be held to apply to and devolve such jurisdiction
upon the county board of supervisors, in the same manner and to the
same extent as though the words ‘ county board of supervisors ”’ occurred
in said laws, instead of the words *county judge.” Civil Code, § 330.
Whatever power, therefore, the county judge possessed, prior to that
enactment, to levy taxes for any purpose, was devolved upon the county
board, with all its limitations. They may levy those taxes which he was
empowered to levy, and no more, unless larger authority has, by other
statutes, been given to them. By the act of April 8, 1860 (Civil Code,
710), they are required to levy the following taxes annually upon the as-
sessed value of the taxable property in the county : 1, for state revenue,
one and one half mills on a dollar, when no vote is directed by the census
board, and that board is prohibited from directing a vote greater than two
mills on a dollar ; 2, for ordinary county revenue, including the support
of the poor, not more than four mills on a dollar, and a poll-tax of E‘()Z
cents ; 3, for support of schools, not less than one nor more than two mi
on a dollar ; 4, for making and repairing bridges, not more than one mill
on the dollar, whenever they shall deem it necessary.

This act confers all the powers which the county board possess to levy
a tax for ordinary county revenue. It is not claimed that larger aunthority
was ever given. And this, it is to be observed, is expressly limited to
the levy of a tax of not more than four mills upon the dollar.

The board however have authority, in certain specified cases, to levy
a special tax to defray certain extraordinary expenditures. Succeeding,
as they did, to the powers and duties of the county judge, whatever he
was authorized to do in this behalf, they may do. He had been em-
powered, by section 250 of the Code, to submit to the people of the
county, at any regular election, or at a special one called for that purpose,
the questions, whether money might be borrowed to aid in the erection
of public buildings ; whether the county would construct, or aid to con-
struct, any road or bridge, which might call for an extraordinary expendi-
ture ; whether stock should be permitted to run at large, and, generally,
any question of local or police regulation not inconsistent with the laws
of the State. _

He was also empowered, whenever the warrants of the county were
depreciated in value, to submit the question whether a tax of a higher
rate than that provided by law should be levied ; and the 252d section
enacted that, when a question so submitted involved the borrowing or
expenditure of money, the submission of the question should be accom-
panied by a provision to lay & tax for the payment thereof, in addition
to the usual tax ; and that no vote approving tﬁe borrowing or expendi-
ture should be of any effect unless the tax was also adopted. Thus it
appears that the statutes of the State have made provisions for ordinary
w%nty }:axes, limiting them to a rate not exceeding four mills; and also

oL L 5
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for special taxes beyond that limit, inserting defined oonti.n%;sncies. No
statute was in existence when this writ was sued out, authorizing the
county board to levy a special tax for ordinary revenue, or for ordin
expenditure, or indeed, for any purpose except those we have noticed,

ess it be found in section 3275 of the Code, to which we shall pres-
ently refer. And the legislature of the State has made a clear distinction
between ardinary county taxation, which the board of county supervisors
may, at their discretion, levy within prescribed limits, and special tax-
ation for extraordinary emergencies which can only be imposed in obedi-
ence to a popular vote.

In this case the warrants upon which the relator’s judgment was ob-
tained were all ordinary ‘warrants, drawn upon the treasurer of the
county, and, a8 is admitted by the demurrer, drawn for the ordinary
expenses of the county. None of them were issued in Tpursuance of a

pular vote, or for any extraordinary expenditure. They were such
instruments as the legislature contemplated might be employed in con-
ducting the current and usual business of the county. The act which
empowers a county board to levy a tax for ordinar{ecounty revenue
speaks of them, and evidently intends that they shall be satisfied either
from the proceeds of that tax, or by their being received in payment
thereof. They are simply & means of anticipating ordinary revenue.

But it has been argued on behalf of the relator, that section 3275 of
* the Code confers upon the county board the power and makes it their
duty to levy a special tax beyond the tax authorized by section 710,
whenever a judgment has been recovered against the county, even
though that judgment may be for ordinary county indebtedness. That
section is found in a statute relating to executions, and it is as follows:
¢¢ In case no property is found upon which to levy which is not exempted
by the last section (sec. 3274), or if the judgment creditor elect not to
issue execution against such corporation (a municipal one), he is entitled
to the amount of his judgment and costs in the ordinary evidences of
indebtedness issued by that corporation. And if the debtor corporation
issues no scrip or evidences o{o debt, a tax must be levied as early as
l}racticable, sufficient to pay off the judgment with interest and costs.”

he next preceding section had enacted that public buildings owned by
the State or any municipal corporation, and a.ng other public property
necessary and proper for carrying out the general purpose for which any
such corporation is organized, should be exempt from execution; and
that the property of a private citizen should in no case be levied upon
to pay the debt of such a corporation. Neither of these sections declares
that a special tax shall or may be levied to pay any judgment against a
municipal body. All that is said is, that in certan contingencies a tax
must be levied sufficient to pay off the judgment. But whether this
tax is to be a special one, or the tax authority to levy which was given
to the county board by the 710th section, the act does not say. It is
certainly remarkable that if it was intended to grant a new power to
levy a tax for the payment of ordinary county indebtedness, when that
indebtedness has been brought to judgment, the power should be granted,
in a statute relating solely to executions, without any direction by whom
it should be exercised, and that the additional grant should be left to
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inference instead of bei lainly expressed. The powers committed
to the county board wer;nfecﬂred in the statutes relating to it and to its
duties. If others were intended to be given, it is strange, to say the
least, that the gift was not made when the legislature had the subject
of the board and its powers under consideration. And if a special tax
to pay a judgment was contemplated, it is hard to see why 1t was not
roviged for when the legislature had the subject of special county taxes
ore it, and when provision wag made for levying such a tax, to pay
depreciated county warrants, if approved by a. popular vote. We do not
propose, however, to discuss the question now. It has already been an-
swered, and we must accept the answer. The supreme court of Iowa
has decided in several cases that section 8275 confers no independent
power to levy a specific tax in order to pay a judgment recovered against
& municipal corporation, and that when the power has not otherwise been
conferre«f it is not given by that act. This was decided in 1863, in the
case of Clark, Dodge § Co. v. The City of Davenport, 14 Iowa, 494,
before any of the warrants were issued upon which the relator’s judg-
ment was founded, and the construction &en given to the statute has
been repeatedly “asserted and consistently maintained. It is, therefore,
and it always has been the settled law of the State. That the construc-
tion of the statutes of the State by its highest courts is to be rded
a3 determining their meaning, and generally as binding upon the United
States courts, cannot be questioned. It has been asserted %y us too often
to admit of further debate. (See numerous cases, Bright. Fed. Dig.
163.) We have even held that when the construction of a state law
has been settled by a series of decisions of the highest state court differ-
ently from that given to the statute by an earlier decision of this court,
the construction’ given by the state courts will be adopted by us. Green
V. Neal’s Lessee, 6 Pet. 291; Suydam v. Williamson, 24 How. 427 ;
Warren v. Leffingwell, 2 Black. 599. And we adopt the construction
of a state statute settled in the courts of the State, though it may not
accord with our opinion. McKeen v. Delancy, 5 Cranch, 22. ’IYhere
is every reason for this in the consideration of statutes defining the duties
of state officers. It is true that when we have been called upon to con-
sider contracts resting upon state statutes, contracts valid-at the time
when they were made according to the decisions of the highest courts
of the State, contracts entered into on the faith of those decisions, we
bave declined to follow later state court decisions declaring their in-
validity. But in other cases we have held ourselves bound to accept
the construction given by the courts of the states to their own statutes.

It is insisted, however, that in Butz v. The City of Muscatine, 8 Wal-
lace, 575, this court ruled that section 3275 of the Code did give power
to the city council of Muscatine to levy a special tax beyond the statu-
m limit of ordinary city taxation, sufficient to pay a judgment which

been recovered against the city. This is true. But the facts of
that case must be considered. The judgment had been recovered upon
bonds issued by the city in 1854. At the time they were issued, no
decision had been made by the supreme court of the State, to the effect
that section 8275 was not an enabling statute authorizing a tax beyond
that allowed by other statutes. It was not until nine years afterwards
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that the supreme court of the State was called upon to determine its
meaning. Hence this court felt at liberty to adopt its own construction
and apply it to the case of the holder of the bonds, though it was adverse
to that announced by the state court, years after the bonds had been
issued. But at the same time it was said, * If the construction given to
the statute by the state court had preceded the issuing of the bonds and
become the settled law of the State before that time, the case would have
presented a different aspect.”

* In the case we have now in hand, it appears that the warrants upon
which the relator recovered his judgment not only were for the ordinary
indebtedness of the county, but that they were issued after it had become
the settled law of the State, announced in the decisions of its highest
court, that the section of the statute relative to executions mow under
consideration did not enlarge ‘the authority of a county board of super-
visors, and did not authorize the levy of a tax beyond that provided for
in section 710, —that is a tax in excess of the writ of four mills on the
dollar. The holders of the warrants were therefore informed when they
took them, that by the laws.of the State no special tax could be levied
for their payment, unless the question whether such a tax might be
levied should first be submitted to the people and by them answered
in the affirmative, according to the directions of sections 250 and 252,
to which reference has heretofore been made. In this particular, the
case differs from Butz v. Muscatine. Looking at the difference, we
think there is no sufficient reason why we should now depart from
the constructien which the courts of the State have uniformly given to
its statutes.

It follows, that in our judgment the return to the alternative man-
damus was a sufficient return ; that the respondents had no power to levy
the special tax called for; and as a writ of mandamus can compel the

rformance only of some act which the law authorizes, that the demur-
rer to the return should not have been sustained.

Judgment reversed and the record remitted, with directions to give
judgment on the demurrer for the defendants below. :

Mr. Justice CLIFFORD, dissenting. I dissent from the judgment of the
court in this case, holding that this court should adhere to its former de-
cision, as it’ appears that the state statute when the bonds in that case
were issued had not been construed by the state court.

Where the construction of a state statute is involved in a case pre-
sented here for decision, and it appears that the statute in question has
not been construed by the state court, I hold that it is the duty of this
court to ascertain and determine what is its true construction ; and that
this court under such circumstances will not reverse its decision in the
same, or a subsequent case, even though the state court may afterward
give a different construction to the same statute.

Mr.d Justice SWAYNE also dissents from the judgment upon the same
ground.
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SUPREME OOURT OF APPBEALS OF VIRGINIA.
[JANUARY, 1874.]

BOND. — LIABILITY OF SURETIES WHERE CONDITION AS TO DELIVERY
I8 VIOLATED. — ESTOPPEL.

NASH v. FUGATE. .

Held: that a surety upon a bond delivered by the obligor to the obligee, the face of
which ¢ such as to excite no suspicion, 13 estopped to deny the validity of the same
on the ground of an antecedent agreement touching the delivery.

A signed a bond as surety, and delivered st to the principal obligor upon condition
that it was not to be delivered to the obligee unless signed vn like manner by others.
Obligor delivered the bond to obligee without other signatures, and it contasned no
evidence of the existence of the condition made by A : Held, that A was estopped
o deny as aguinst the obligee that it was his deed.

THE opinion of the court was delivered IR

StAPLES, J. It must be assumed for all the purposes of this decision
that the bond in controversy was a complete and perfect instrument on its
face at the time of its delivery to the olgligee. he defendants’ pleas and
the instructions given by the court are obviously based upon this hypothesis.
It must also be assumeX that at the time the bond was executed by the
defendants, other than the principal obligor, it was agreed that it should
not be delivered to the obligee until executed by other persons besides the
defendants ; and further, that without being so executed it was delivered
by the principal obligor to the obligee, who was not informed of the con-
dition annexed to the delivery of the instrument.

The question is presented whether the bond under this state of facts is
binding upon the parties actually executing it as sureties.
. It is very clear that a deed or bond may be committed to a stranger to
be delivered by him to the obligee upon the performance of a condition or
the happening of an event, and if delivered before the condition is per-
formed or the event happens, the bond will not take effect, although the
obligee may not be apprised of the terms imposed, and although there is
nothing on the face of the instrument to excite his suspicions or put him
upon inquiry. In such case it is simply a question of power in the agent
in making the delivery, and not a question of good faith in the obligee in
accepting it.

e point to be considered then is, whether there is any substantial dis-
tinction between a delivery to a stranger and a delivery to the princi
obligor by one who signs the instrument as surety. That such a distinction
does exist, and that it is founded upon the soundest principles, I think is
easily established. .

Wgaen the bond is placed in the hands of a third person who isa
to the consideration and to the instrument, to be delivered to the obligee
only upon the performance of some condition, such person is a mere cus-
todian of the instrument until the condition is performed, having no inter-
est or semblance of an interest in the subject matter of the contract.
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The obligee finding the paper in the hands of such a person is bound to
know how he obtained ion of it, and by what authority he under-
takes to dispose of it. It is a case of naked special agency governed by
the principles applicable to that class of agencies. All persons dealing
with such an agent are bound at their peril to inquire into the extent of
his power and to understand- its legal effect, and if the agent exceeds the
limits of his authority, the act, so far as it affects the principal, is void.
When the bond is in the possession of a stranger, there is nothing in the
character of the agent, or in the custody of the instrument, calculated to
mislead the obligee, in unduly accepting it.

On the contrary, the mere fact that a stranger having no apparent inter-
est in the bond has possession of it is of itself sufficient to excite suspicion,
and to put the obligee upon inquiry as to his authority to dispose of it.
When, therefore, the obligors deliver the bond to a stranger as an escrow,
it cannot be said they have done an act or made a declaration calculated to
mislead third persons. The most that can be said is, they have appointed
an agent who in making an undue delivery has exceeded his powers, but
there is nothing in the manner of the appointment or the circumstances of
the agency which prevents the principaY from repudiating the act.

On the other hand, very different considerations, it seems to me, should
govern where the surety signs a bond complete in all its forms and pro-
visions, and intrusts it to the principal obligor for a proper delivery to the
obligee. It is true the principal obligor has no greater power than the
stranger to whose custody the bond is committed. But in such case
the question is not, what 18 the power conferred, but what.is the power
the obligee has the right to suppose is conferred. The principal obligor
has certainly an apparent authority to deliver the instrument in its then
existing form and condition, — that is such an authority as may be fairly
inferred from his connection with and possession of the paper. The rea-
sonable presumption is, that he is to dispose of the bond according to the
natural course of proceeding in such cases, — that is by a delivery to the
obligee. It is true the agency is a special one, but the agent being clothed
with the indicia of agency for the general purpose of delivery, no secret
limitations or restrictions ought to control the exercise of the power so far
as parties are concerned dealing with the agent upon the faith of the
apparent power.

The instrument being complete in form, precisely such as would have
been adopted if the parties signing it alone were to be bound, being found
in the possession of the very person who would have held it, if the purpose
had been to make an unconditional delivery, under such circumstances an
obligee accepting it has the right to infer that the transaction is precisely
what it purports to be, and that the real power is in fact coextensive with
the apparent power. .

In the language of an eminent author : ¢If the principal has justified the
belief of persons dealing with his agent, that the agent had from him
sufficient authority to dq as agent the precise thing, it is no answer on his

- part to say that the agent had no authority, or one which did not reach so

far, and that it was a mistake on the part of the third party. It may have °

been his mistake, but the question then is whether the principal led this
third party into the mistake.” 1 Parsons, 89. If the principal sends his
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commodity to & place where it is the ordinary business of the person to
whom it is confided to sell, it must be intended that the commodity was
sent there for the pur of sale. If the owner of a horse send it to a
repository of sale, can it be implied that he sent it thither for any other
gurpose than that of sale; or if one send goods to an auction room can it

e supposed that he sent them thither merely for safe custody? 2 Kent
Com. 621. And so when the surety signs an obligation for the payment
of money, and leaves it in the hands of him for whose benefit it was exe-
cuted, is it to be presumed it was left there merely for safe custody ? May
it not be fairly inferred it was intended rather for delivery to the obligee ?
Is the latter to go farther, and take it for granted there are secret limi-
tations upon this power of delivery never communicated to him ?

When the surety signs his name to a bond, and confides it to the prin-
cipal obligor, he thereby makes a solemn declaration that he has become
a party to the instrument, and he so makes and shapes this declaration
that it is almost absolutely certain to reach the party who is most likely to
be misled by it. It would seem to be a gross violation of justice and good
faith to permit the surety under such circumstances to repudiate these
solemn declarations by setting up conditions and limitations known only to
himself and his co-obligor.

In Pickard v. Sears, 6 A. & E. 469, Lord Denman said : * The rule of
law is clear, that when one by his words or conduct wilfully causes another
to believe the existence of a certain state of things, and induces him to act on
that belief, 80 as to alter his previous position, the former is concluded from
averring a.%:nat the latter a different state of things existing at the time.”

And in Lickbarrow v. Mason, 2 Term R. 70, the same doctrine was ex-
pressed in a form very familiar to the profession, and that is, whenever
one of two innocent persons must suffer by the acts of a third, he who has
enabled such third person to occasion the loss must sustain it. The great
principle of the law of estoppel is, that when an act is done or a statement
made by a party which cannot be contradicted or contravened without
fraud on his part and injury to others whose conduct has been influenced
by the®act or admission, the character of an estoppel will attach to what
would otherwise be mere evidence.

In the May No. of the Law Register, 1864 (p. 402), Judge Redfield
uses the following language : * Where the surety intrusts the bond to the
principal obligor in perfect form with his own name attached as surety, and
nothing upon the face of the paper to indicate that others are expected to
sign the instrument in order to give it full validity against all the parties, he
makes such principal his agen® to deliver the same to the obligee, because
such is the natural and ordinary course of conducting such transactions ; and
if the principal under such circumstances gives any assurances to the surety
in regard to procuring other co-sureties, or performing any other condition
bgfore he delivers the bond, and which he fails to perform, the surety,
glving confidence to such assurances, must stand the hazard of their per-
ormance, and he cannot implicate the obligee in any responsibility in the
matter, unless he is guilty of fraud or rashness in accepting the security.”

These just and sensible observations are sustained by a number of well
considered cases in the American courts: Smith v. Moberly, 10 B. Monroe,
266 ; Millet¢ v. Parker, 2 Metc. (Ky.) 608 ; Deardorff et als.v. Foresman,
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24 Indiana, 481; State v. P , 81 Indiana, 76 ; Passumpsic Bank v.
Goss, 831 Ver. 818 ; State v. %eck, 53 Maine, 284.

I refer especially to the case of Dear. et als. v. Foresman, 24 Ind.
481, and State v. Peck, as containing an nstive review of all the au-
thorities ing upon the question.

It must be admitted there are contrary decisions in the course of other
states, among them that of The People v. Bostwick, 32 New York, 445;
State Bank v. Evans, 8 J. S. Green (N. J.), 155.

Upon a careful examination it will be found that in a majority of
the cases relied on to sustain the opposing view, it ap that the ob-
ligee either had notice of the condition attached to the execution and de-
livery of the bond by the surety, or there was something in the transaction
or on the face of the instrument to put him upon inquiry, or the obligee
had not sustained any damage or loss, nor done any act to his own preju-
dice upon the faith of the instrument. Pawling v. United States, 4 Cranch,
219; Wells v. Dill, 1 Martin (N." S.), 592; Bibb v. Reid, 3 Ala. 88;
King v. Smithk, 2 Leigh, 157.

In Virginia this question has never been the subject of adjudication by
any court of the last resort. In Ward et als. v. éhm, 18 Grattan, 801,
this court held that an instrument which on its face indicates that it is not
complete, and that other ns are intended to sign it, is not binding
upon those who do sign 1it, although the condition may not have been
known to the obligee when it was delivered to him. But the court de-
clined to express any opinion upon the effect of an instrament which is
apparently complete, ang which in no manner indicates that it is to be
signed by others. In the course of his opinion, Judge Joynes adverted to
this question and to the conflict of authority upon it, but he said its de-
cision was not necessary to the case before the court. In Preston v. Hull,
recently decided by this court, the instrument was imperfect and incom-
plete on its face when exhibited to Hull, in the fact that the name of no
obligee had been inserted. And this court held that the blank could not
be filled by an agent appointed by parol, and then delivered in the absence
of the principal as a deed. It is clear that the doctrine of estoppel could
have no application to the case.

Amid this .conflict of authorities in other states, and in the absence of
any express adjudication by this court, we are at liberty to adopt that rale
which seems best to accord with sound policy and well established general
principles of law. ‘

In this State it is believed to have been the general practice and usage
for parties executing bonds as sureties to Yeave them in the possession of
the principal obligor for delivery to the obligee. Until very recently no
serious question has ever been raised as to their liability, whatever may
have been the conditions imposed, unless indeed there was something ap-
parent on the face of ‘the instrument calculated to excite suspicion or
Inquiry.

It ;'syimpossible to foresee the mischief of establishing a different rule.
An obligee having in his possession an instrument signed by responsible
parties, to all appearances perfectly complete and valid, may at any dis-
tance of time be confronted and defeated by a secret parol agreement be-
tween the principal obligor and some one of the sureties, of the existence
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of which he had not even a suspicion. How is it possible to provide
against these pretended agreements ? How are they to be met and dis-
proved? In the nature of things, the obligee can offer no evidence besides
the bond, as a knowledge of the condition is generally confined to the
principal obligor and the sureties.

It is a fundamental principle of the common law that parol testimony is
not admissible to vary or contradict a written agreement. In this case it
is proposed to receive such testimony in its most objectionable form, by
proof of & parol contract between the parties on one side never communi-

- cated to the party on the other most interested in knowing it.

It has been said that the obligee may protect himself by requiring the
personal acknowledgment of one of the obligors.

Apart from the inconvenience of such a rule, it is by no means certain
that an acknowledgment of that kind will furnish the necessary security.
After a great lapse of time it would be as difficult to prove the acknowl-
edgment as the original execution, unless indeed some independent proof
of such acknowledgment shall always be preserved along with the bond.

On the other hand, nothing can be easier than for the surety to incor-
rate in the writing or indorse upon the paper the condition upon which

signature is obtained, or he may commit it to the custody of a third
person in no manner connected with the transaction. This would furnish
ample protection to the surety, and constitute sufficient notice to the ob-
ligee. In the absence of some plain and obvious precaution of this sort, I
think the parties, whose names are attached to the instrument, should be
estopped to deny, as against the obligee, that it is their deed.

Since the foregoing opinion was written, the 16th vol. of Wallace’s
Reports has been published, containing the case of Dair v. United States,

1.
Pa%nt case i8 identical with this, the surety having signed the bond on
condition that it should not be delivered unless it was executed by other
ns who did not execute it. But the obligee had no notice of the con-
ition, and there was nothing to put him upon inquiry as to the manner
of its execution. The supreme court of éhe United States held that the
bond was nevertheless binding upon the sureties. Mr. Justice Davis,
speaking for the court, said : “ In the execution of the bond the sureties
declared to all persons interested to know that they were parties to the
covenant, and bound by it, and in the belief that this was so they were
accepted and the license granted. They cannot therefore contravene the
statement thus made and relied on without a fraud on their and in-
jury to another. And where these things eoncur, the estoppel is imposed
by law. As they confided in Dair, it is more consonant with reason that
they should suffer for his misconduct than the government, who was not
placed in g:eition of trust with regard to him.”

It will be perceived that the supreme court rests its decision upon the
doctrine of estoppel exclusively. And upon the same ground we are con-
tent to place the decision in this case.

It only remains to consider the question raised by the defendants’ fifth
instruction. This instruction asserts the proposition that if the bond was
executed by all the defendants except Isaac Vermillion, and in that con-
dition was deliverell to and accepted by the obligee, but afterwards, with
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the consent of the obligee and without the consent of the obligors, was
executed by Vermillion, then it is not the bond of any of said obligors
who did not know of said transaction and consent to it. :

It will be observed that the obligation is joint and several. In this re-
spect it is different from the bond in Baber v. Cook, 11 Leigh, 606, which
was simply a joint obligation. In that case it was held that when a bond
is executed by three persons and perfected by delivery, the sealing and
delivery by another gg'.';rwards will not avoid the bond as to the others.
In such case, the obligation as to the three first signing is joint as between
themselves and several as it relates to the obligor last signing. And so
in this case, if the fact be as assumed in the instruction, as between the
parties first signing, the bond is joint and several, and as to Vermillion it
18 simply his several obligation. Whether the plaintiff will be entitled
to a joint judgment against the obligors first executing the bond, and a
several judgment against the last, or whether in this action he is barred
of any remedy against Vermillion, and will be compelled to resort to a
new suit against him, are questions in no manner before us, and which we
are therefore not called upon to decide. Moffett v. Bickle, 21 Grattan, 280.
We have only to deal with the instruction as it is, which for the reasons
8 ted-is clearly erroneous and should not have been given.

his disposes of all the questions arising upon the pleas and the instruc-
tions. In the progress of the trial, evidence was adduced tending to show
that at the time the bond was signed by a part of the obligors it was
agreed that the signatures of twenty sureties all:ould be obtained, and that
there were then twenty seals or scrolls upon the paper, extending to the
bottom of the l]]laa.ga, whereas the bond as now exhibited by the plaintiff
contains ten only. What would have been the effect of such evidence,
offered under appropriate pleadings, it is unnecessary now to say.

The instructions given by the circuit judge are not based upon any
hypothesis of an incomplete instrument, or an instrument which upon its
face indicates that it is to be signed by others; but they cover the broader
ground that the bond, though perfect in form and execution, was not valid
and binding until the conditions gvere complied with, although these con-
ditions were never communicated to the obligee, and nothing appeared on
the face of the instrument to put him upon inquiry. The second, third,
and fourth instructions clearly assert, and were no doubt intended to as-
sert, this proposition, and in that aspect they have been arﬁed by counsel
and considered by this court. The first instruction is perhaps not objec-
tionable, though of a somewhat vague and general character. Plea No. 2
affirms the same erroneous doctrine asserted in the instructions. Had it
averred that the obligee was apprised of the condition® at the time the
bond was delivered to him, or tEa.t there were scrolls or seals upon the
paper to which no signatures were attached at the time of such delivery,
the plea would have presented an entirely different question for the con-
sideration of the court and jury:

Pleas No. 1, 4, and 5 are general pleas of non est factum, to which
there is no valid objection. But for the error in admitting plea No. 2,
and giving the instructions before mentioned, the judgment of the circuit
court must be reversed, and the case remanded for further proceedings in
conformity with the views herein expressed.

Reversed and remanded.
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BUPREME COURT OF THE UNITED STATES.
[OcToBER TERM, 1878.]

PATENT. — COMBINATION. — AGGREGATION OF PARTS.-— GROUPING OF
DEVICES.

HAILES v. VAN WORMER.

A combination cannot be the subject of a patent unless it produces a new resull.

The mere grouping of devices which produces no new result s not a patentable
combination.” There must be a joint action of the constituent parts; not merely
an aggregation of the single effects of each separate part.

“ Substantially as deseribed” construed.

The originality of the design {s unimpeached.

Mg. JUSTICE STRONG delivered the opinion of the court.

The bill of the complainant is founded upon two patents, for alleged
improvements in base-burning stoves. Of these patents one is a reissue,
dated February 3, 1863, and the other is an original, dated August 11, of
the same year. The earliest asserts twelve claims, of which the first five
only are c{xam have been infringed by the defendants, and the second
contains six claims, upon the first and second of which alone it is averred
there has been any encroachment. The answer of the defendants denies
both the novelty and the patentability of the inventions claimed, and it
denies also the infringement charged in the bill.

The stove containing the improvements described in the patents held
by the complainants, and that manufactured and sold by the defendants,
belong alike to a class of stoves long known as ¢ base-burners,” or self-
feeders, called such because they have a magazine or reservoir suspended
above the fire-pot, which may be filled with coal at its upper extremity,
and which, when filled, is closed by a cover. The lower end of the reser-
voir or feeder is left open, and as the coal in the fire-pot is consumed, that
in the reservoir falls and supplies the place of that consumed, the com-
bustion being only in the fire-pot, and not in the reservoir. Many such
stoves had been made, and they were well known years before either of
the complainants’ patents was granted, and it is not claimed that, merely
as base-burning stoves, they are within the monopoly of the patents. The
inventions claimed are alleged improvements in the structure and arrange-
ment of such stoves. They consist in what is described as a new com-
bination of old and known devices, producing a new manufacture —
namely, a stove uniting in itself all the advantages of a reservoir-stove,
and those of a revertinlﬁe draft-stove, which prevents the products of the
combustion in the fire-pot from passing up, around, and over the reservoir,
thereby heating the fuel therein, so as to expel its gases, and cause their
explosion as well as their escape into the apartments where the stove may
be placed.  All the devices of which the alleged combination is made are
confessedly old. No claim is made for any one of them singly, as an -
independent invention.

It must be conceded that a new combination, if it produces new and
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useful results, is patentable, though all the constituents of the combina-
tion were well known and in common use before the combination was
made. But the results must be a product of the combination, and not a
mere aggregate of several results each the complete product of one of the
combined elements. Combined results are not necessarily a novel result,
nor are they an old result obtained in a new and improved manner.
Merely bringing old devices into juxtaposition, and there allowing each to
work out its own effect without the production of. something novel, is not
invention. No one by bringing together several old devices without pro-
ducing a new and useful result, the joint product of the elements of the
combination, and something more than an aggregate of old results, can
acquire a right to prevent others from using the same devices, either smg(l{
or in other combinations, or, even if a new and useful result is obtained,
can prevent others from using some of the devices, omitting others in
combination.

If, now, we examine the patents held by the complainants, looking
first at the objects sought to be obtained by the combinations for which
the patents were granted, they are, as described in the specification, first,
to prevent the passage of the products of combustion up, around, and over
the top of the coal-supply reservoir, so as to heat a anrroundin% jacket
thereof ; and, secondly, to heat a circulating or ascending body of air by
means of radiated heat from the fire-pot, and at the same time to heat
the base of the stove by means of direct heat circulating through descend-
ing flues which lead into the ash-pit, or around it, and to the smoke and
draft flue. A third avowed object is to secure economy by retarding the
fall of the coal into the fire-pot from the supply-reservoir, and by causing
the flame to circulate outside of the contracted discharge of the reservoir,
and around the upper edge of the fire-pot, and thence to descend around
or under the base of the stove in its passage to the smoke and draft flue.
Such are the avowed objects of the combination claimed to have been de-
vised by the patentees, and their effects they assert to be husbanding the
radm.heg heat, and using it for the purpose of warming the upper part of
the stove and the room in which it is situated, as well as for heating air
for warming rooms above, if desirable, and at the same time so confining
the direct fire-heat, and keeping it in contact with the base portion of the
stove, as to insure warming it to a comfortable degree. A second effect
claimed is relief of the incandescent coal from the weight of the body of
superincumbent coal, thus preventing the compression of the burning coal
in the fire-pot, and securing for thengnme free expansion, thus enabling it
to act with greater heating effect upon the lower portion of the stove in
its to the smoke and draft flue.

he combination employed to produce these effects consists of the fol-
lowing devices, among others : —

1. A flaring fire-pot supported by a base, the diameter of the pot being
lmger at the top than at the bottom.

. A magazine or reservoir for supplying coal, located over the fire-pot,
and having its lower end, contracted. .

8. Revertible passages or flues outside of the pot for the conduct of the
products of combustion downward to the base of the stove, and thence to a
main draft-flue leading thereout.
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4. A direct draft for such stoves as are constructed with revertible flues,
the direct draft being obtained by a flue passing out above the fire-pot,
and provided with a damper to be closed after the fuel has been ignited.

5. Openings in the case or exterior of the stove and the insertion of
mica therein, for the purpose of illuminating the room in which the stove
may be with the light of the burning fuel.

ese devices, with others, are brought together, and claimed as a new
combination, and several combinations of some of them are also claimed
as inventions producing novel and useful results. What those other de-
vices are we need not specify, for it is not shown that they are employed
by the defendants.

The stove of the defendants does, however, contain all those mentioned,
and contains them in combination. That each of them was an old device,
well known, and in public use before the patents of the complainants were
granted is abunda.ngy proved by the evidence submitted. A flaring fire-
pot, a supply-reservoir, with its lower extremity of smaller diameter than
its upper revertible flues, a place for flame expansion above the fire-pot,
the uﬁition of a direct draft for use in igniting the fuel, provided with a
damper, and the insertion of mica for illumination-openings, were all found
in stoves before Hailes and Treadwell claimed to have made their inven-
tion. It is true there is a peculiarity in the construction of the lower
extremity of the complainants’ supply-reservoir. It is provided with a
circular flange, extending outward and bending downward, so as to fit
upon the upper rim of the fire-pot, and thus form a closed combustion-
chamber. is, of course, cuts off communication with the space around
the upper part of the reservoir, and confines the flame and other products
of combustion within a circular combustion-chamber thus formed, leaving
no outlet for them except through ear-passages into revertible flues. For
this device, the peculiar structure of the reservoir, and the formation of
the closed expansion-chamber, there i8 no equivalent in the defendants’
stove. There is no such closed chamber. The reservoir does not rest on
the fire-pot. It has no connection with it, or with the sides of the stove.
Nor is there any obstacle interposed to the passage of the products of com-
bustion up and around the reservoir when the flue for direct draft is open ;
and when that flue is closed, the flame is not detained over the burning
coal, but the products of combustion pass directly across the edge of the
fire-pot, and descend along the sides thereof to the interior draft-passage.
Such an arrangement is not fitted to produce the effects sought and
c{;imed for the complainants’ stoves. On the contrary, it plainly excludes
them.

There are other differences in the devices used both in the complainants’
and the defendants’ stoves, which we think are substantial, and not merel
formal. The combination claimed by the complainants passes the pm(z.
ucts of combustion out of the chamber through perforations in the flange,
or through ears into flues leading downward, but wholly exterior to the
fire-pot, and not in contact with it. This arrangement makes it possible
to introduce external air through perforations in the outer casing of the
stove, and allow it, when heated by contact with the fire-pot and the de-
scending flues, to escape from the top. Accordingly, the outer casing is
perforated, and there is no closed magazine amun§ the fire-pot. But in
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the defendants’ stove there is no such device, and no such effects are pro-
duced. There are no external downward flues separated from the fire-pot.
The whole space around the magazine and the fire-pot is completely in-
closed. There is but a single chamber around the reservoir, over the sur-
face of the burning coal, and around the fire-pot. Through this chamber
the products of combustion pass, either through the direct draft-flue, when
that is in use, or to the base of the stove, and thence outward. This ar-
rangement also excludes the possibility of an effect claimed for the Hailes
and Treadwell invention. 1}3 admits of no space around the fire-pot to
which the external air can have access.

It is not, then, the combination of old devices which the defendants use
that Hailes and Treadwell invented. It is not those old devices that pro-
duce the new results claimed. The complainants’ combination is a differ-
ent thing. It has a greater number of constituent elements. It consists in
the employment of .the devices used by the defendants, together with others
they do not use, and the result-of the entire combination is the produc-
tion of a stove differing very materially from that of the defendants ; and
the defendants’ combination cannot produce the results claimed for that
of the complainants. We have said that the new results claimed, what-
ever they may be, are not the production of the combined devices com-
mon to both stoves. The devices used by the defendants produce no new
effects, because used in combinatiori. The space around the fire-pot lead-
ing to the base doubtless secures the beneficial results long known to fol-
low the use of revertible flues. It may be conceded to be an equivalent
for such flues ; but the results of its construction are not changed by the
fact that a flaring fire-pot and a supply-reservoir, with a contracted dis-
charge-end and openings for illumination, are used in the same stove. It
still operates to conduct the products of combustion to the base and into
the exit-flue. No new operation is given to it by the combination. The
same may be said of every other device employed by the defendants, which
is also in the complainants’ combination. Each produces its appropriate
effect unchanged gy the others. That effect has no relation to the combi-
nation ; in no sense can it be called its product. Thus far nothing novel
is produced. This, then, is a mere aggregation of devices, not invention,
and consequently the use of those devices, either singly or together, can-
not be held to be any infringement of rights belonging to the complain-
ants.

We pass now to consider more in detail the claims in the complainants’
patents, which it is alleged the defendants have infringed. The first in
the reissued patent, dated February 3, 1863, is unquestionably too broad
to be sustained, unless limited to the means described it the specification.
So,it was doubtless intended by the patentees to be limited, for the claim
speaks of the combination claimed ¢ substantially as described,” that is,
described in the specification. Thus limited, one of its essential elements
is a closed combustion-chamber over the fire-pot, formed by a flange of the
reservoir resting on the upper edge of the pot, and provided with perfora-
tions or ears connecting with two flues passing downward. This element
is indispensable for the purposes asserted in the claim, as well as in the
specification. And the peculiar structure of the chamber is moresthan
formal. It is functional. It prevents the passage of the flame and other
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roducts of combustion up, around, and over the supply-reservoir, which
'18 a leading avowed object of the invention, precisely the improvements
patented. But this constituent of the combination the defendants have
never used, nor have they used any corresponding device, or device pro-
ducing the same results.

The second claim is for contracting the discharge end of the coal-supply
reservoir, expanding the fire-pot, and extending the flame-passage down-
ward for united operation in a base-burning coal-supply reservoir stove or
furnace, essentially as set forth. The means set forth for extending the
flame-passage downward are Xerforations through the flange, forming the
lateral boundary of the closed combustion-chamber, or ears leading there-
out, and close flues extending from the ears or perforations downward at
some distance from the fire-pot, through a space bounded on one side by the
fire-pot, and on the otBer by an outer casing of the stove, perforated for
the admission of external air. It might, perhaps, be questioned whether
there is any device in the defendants’ stove corresponding to this ; but,
waiving the consideration of that question, it is very evident that the com-
bination of the three devices named is not the work of invention. They
have no relation to each other. Neither the form of the feeder nor the
shape of the fire-pot bears at all upon the direction of the draft-p
There is no novel result flowing from the joint operation of the three de-
vices. The revertible flues have no more to do with a stove supplied by
a feeder than they would have with a stove supplied by hand. 'Fhere is,
therefore, nothing in this claim that interferes with what the defendants
have done.

An essential element of. the combinations mentioned in both the third
and fourth claims is the closed combustion-chamber, formed in part by a
circular flange extending outward and closing on the top of the fire-pot,
with perforations in it, or ears for connection with the downward flues, or
it is those perforations or ears leading out of such a chamber to the de-
scending passages. These devices the defendants do not employ, and they
cannot be ased in the defendants’ stove. There has been, therefore, no
infringement of these claims.

The fifth claim is the only remaining one contained in the reissue which
the defendants are alleged to have invaded. It is constructing the fire-pot
of a base-burning stove with an imperforatel circumference and in the
form of a trumpet-mouth at its upﬁmr extremity, in combination with de-
scending flame-passages, substantially as described, and for the purposes
set forth. How in combination ? As described in the specification, united
by means of perforated flanges or ears of the pot, involving, of course,
the presence of a closed combustion-chamber constructed substantially as
already described. . Construing the claim thus, as we think it must be
construed, the defendants have been guilty of no infringement.

Passing now to the second patent, issued August 11, 1863, we observe
that its first claim was for a combination of the illumination-openings,
flame-expansion chamber, coal-supply reservoir, fire-pot, descending flue,
and draft-flue, substantially in the manner and for the purpose described.
In the main, this is the same combination as that claimed in the reissued
patent we have had under consideration. The only change is the addi-
tion of illumination-openings. These were a well known device applied
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to stoves long before either of the patents were granted. They perform
no peculiar office in the new combination. They have no possible rela-
tion to it. They do not affect in the slightest degree the results of that
combination, whatever they may be. It is impossible to regard the mere
addition of such openings to a stove containing the improvements de-
scribed in the reissued patent as the formation of a new patentable com-
. bination. Tt is not invention. If, however, it were, the defendants have
not trespassed upon it, for of the cembination the peculiarly’ formed close
expansion-chamber is an essential constituent, and that is not found in
the defendants’ stove.

Similar remarks might-be made respecting the second claim of the pat-
ent of August, the only remaining one alleged to have been infringed. All
the elements of the combination have not been used by the defendants.

The decree of the circuit court is aflirmed. .

SUPREME COURT OF NEW HAMPSHIRE.
[52 N. H.]

CONSTRUCTION OF STATUTES. — PRESUMPTIONS AGAINST UNREASONBLE
EXEMPTION. — GENERAL AND ESPECIAL LAWS. — INSURANCE.

DE LANCEY v. INSURANCE (CO0.

In the construction of a statute, it is to be presumed that the legislature did not in-
tend to grant to a corporation such an exemption from the operation of the general
law applicable to similar corporations as would create an unreasonble monopoly
or smmuntly al variance with constitutional principles; and, when such an ex-
emption ts excluded by a fair construction implying the qualification that the stat-
ute 18 to operate in harmony with and subject to the general law, such a construc-
tion will Z adopted. '

AssuMpsiT, by Randolph A. De Lancey against the Rockingham
Farmers’ Mutual Fire Insurance Company, on a policy of insurance dated
November 19, 1866, purporting to insure the plaintiffi’s house, clothing,
and provisions. The facts in regard to the title of the house, and the
land on which it stood, were as follows: Moses Hobbs died, seised in fee
of the premises, some time before February 24, 1866, Jeaving a widow,
Abby L. Hobbs; three brothers, .Obed, Maurice, and James; and one
sister, Abigail T. De Lancey, wife of the glaintiﬁ, but no lineal descend-
ants. His widow waived the provisions of the will, electing to take her
share of the estate, with dower and homestead in lieu thereof ; and the
rights of the parties then stood as though there had been no will. Feb-
ruary 24, 1866, Abby L., the widow, conveyed all her interest in the -
premises to her husband’s three brothers and Mrs. De Lancey, jointly.
April 6, 1866, Obed S. and Maurice conveyed their interest to the plain-
ti.E. April 1, 1867, James conveyed: his interest to the plaintiff. April
13, 1867, Mrs. De Lancey conveyed her interest to Elizabeth L. Hobbs ;
and April 80, 1867, Elizabeth L. Hobbs conveyed to the plaintiff. Sub-
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ject to the defendants’ exception, the %laintiﬁ was permitted to testify
that the deed from the widow of Moses Hobbs was made to the brothers
and sister in pursuance of a ‘frevious understanding of all parties, at his
own suggestion, and to avoid complication ; that upon the execution of
that deed he paid the grantor $1,700 in cash, being the agreed price of
her interest, and that the subsequent deeds, passing the legal title to him-
self, were all executed in pursnance and execution of a verbal contract at
that time entered into; and James Hobbs was permitted to testify that
he bargained with the plaintiff to sell him his interest in his brother
Moses’s estate in February, 1866 ; that the first payment to him was
made April 2, 1866, to clinch the bargain ; and that $200 more was paid
between that time and the last of September, 1865.

The defendants’ charter provides that the directors may determine the
sum to be insured on any building, not exceeding three fourths of its
value. It was stipulated, in the a,p({)lication and policy, ‘that the sums
proposed to be insured did not exceed three fourths of the actual value of
the buildings ; and that the company should not be held liable to pay, in
case of loss, more than three fourths of the value at the time of the loss.
The value of the house, at the date of the policy, was $2,883.33 ; its es-
timated value was stated in the application to be $1,400; and the sum
insured upon it was $1,050.

The other facts are stated in the decision.

Marston, for the plaintiff.

Small & Wiggin, for the defendants. 1. The plaintiff, not having a
title in fee simple unincumbered to the property insured, and not having
stated his true title, his policy is void by the terms of section 8 of the
amendment to the charter. The authorities upon this point are numer-
ous and uniform. The following are some of them: Marshall v. Col. M.
F. Ins. Co. 27 N. H. 157; Leathers v. Farmers M. F. Ins. Co. 24 N.
H. 259; Patten v. Ins. Co. 38 N. H. 838 ; Smith v. Bowditch M. F. Ins.
Co. 6 Cush. 448; Wilbur v. Bowditch M. F. Ins. Co. 10 Cush. 446 ;
Falis v. Conway M. F. Ins. Co. T Allen 46 ; Towne v. Fitchburg M. F.
- Ins. Co. T Allen 51; Gahagan v. U. M. Ins. Co. 43 N. H. 176. If the
plaintiff had a valid contract for a conveyance, it would make no differ-
ence. See the preceding authorities. It does not satisfy the terms of the
m that he had a title in fee simple to a part. The insurance was pro-

upon the whole. Wilbur v. Bowditch M. F. Ins. Cb., before cited,
is directly in point. The plaintiff never in fact had an unincumbered
title to the land and buildings, having mortgaged them to raise the funds
to complete the purchase, and the mortgage having been paid out of the
funds received of the N. A. Ins. Co., as was evident from the papers in
the case. The policy is void for the personal property as weﬁaa.s the
buildings. Friesmuth v. Agawam M. F. Ins. Co. 10 Cush. 587 ; Brown
v. People’s Mutual Ins. Co. 11 Cush. 280. The misstatement of the title
need not have been fraudulent to avoid the policy. See the preceding
authorities, in all of which the principle is recognized, and in several ex-
pressly decided.

IL. 'The policy is not saved by any statute. It is not affected by section
2, chapter 157 of the Gen. Stats., which provides “ that no policy of in-

sur3nce ]sha.ll be avoided by reason of any mistake or misrepresentation,
oL 1. 6
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unless it appears to have been intentionally and fraudulently made.”
Charters are generally subject to amendment, and may be amended as
well by general laws as by particular acts, if the intention is clear ; but
no amendment of a charter can amend or alter the construction of a con-
tract made before the charter was amended. The General Statutes took
effect January 1,1868; and the policy was made November 19, 1866.
" This section of the General Statutes originated in an act passed July 11,
1855, which contained similar provisions, though less broad in their appli-
cation, the act of 1855 being confined to cases where applications were
made to agents, and the General Statutes applying to all policies. If there
is any conflict between the act of 1855 and the act in amendment of the
charter, the act in amendment must prevail. Both derive their authority
from the same source, and the act in amendment was passed at a later
date, namely, June 19, 1862. Brown v. Lowell, 8 Met. 172 ; Fales v.
Whiting, T IZick. 225. If both are to be construed together as parts of
one act, the special act would modify the General Statutes, and not the
General Statutes the special act. Ordinarily, specific legistation supersedes
general statutes upon the particular subject of its enactment. Ellis v.
Swanzey, 26 N. H. 266 ; Titcomb v. Union M. & F. Ins. Co. 8 Mass. 326.
A general statute does not repeal a special prior act, unless the intent 1is
clear. Brown v. Lowell, before cited ; Tracy v. Goodwin, 5 Allen, 409.

The construction that a misrepresentation of title must be fraudulent
to avoid a policy under section 3 of the amendment, where the application
was taken by an agent, would render it practically a nullity. A fraud-
ulent misrepresentation always avoided a policy, and, if there had been
any doubt on the subject before, it is made certain by the act of 1855
by plain implication. It is a matter within everybody’s knowledge, that
nearly every application for insurance in home companies is made through
the local agents, whose appointment is regulated by the same act of 1855 ;
and if misstatements of title, when made to them, must have been fraud-
ulent to avoid a policy under this section, it could have no operation ex-
cept in the rare cases where the application was made directly to the
directors or secretary, and it would li)e very difficult to conjecture any
reason why a misstatement of title to them should involve any different
consequences from a misstatement, to an agent.

There is no repugnancy between the act of 1855 and this section of the
defendants’ charter, when the true intent and purpose of each are kept in
view. The charter does not contemplate that they should have any cap-
ital. It provides for borrowing to meet their losses, to save the labor and
expense of too frequent assessments. Security to the assured who meet
with losses, and justice to all the members, require that the company have
security from each member for the payment of his assessment; and the
amendment of June 19, 1862, was enacted for the specific purpose of pro-
viding such security by lien on the property insured. To make the lien
effectual to give such security, the assured must have a title to the pro
erty insured, and if he have an interest sufficient to satisfy the lien, the
company should know what it is; otherwise, the expense of an investiga-
tion to ascertain what it is might exceed the assessment, and render the
lien of no value practically. The amendment is remedial, and should be
liberally construed to suppress the mischief and advance the remedy. A
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misstatement of title without fraud would impair the security by lien just
as much as a fraudulent misrepresentation. The statute of 1855 was
enacted for a very different purpose. Prior to that statute,a misrepresen-
tation material to the risk, tinough not fraudulent, avoided a policy. The
consequences of this rule were often highly penal. Where the application
was made to a local agent, who was, or could make himself, fully ac.
quainted with the risk, and upon whose judgment it was probably taken,
it might be very unjust that an inadvertent misstatement of facts, open to
the observation of the agent, should render the policy void. The wording
of the section in the General Statutes, which is substantially a reénact-
ment of the act of 1855, renders it clear that the mistakes and misrepre-
sentation intended are such as affect the risk. The jury are to reduce
the amount as much as the premiums should have been increased. The
state of ‘the title has nothing to do with the risk, except so far as it may
induce design or negligence on the part of the assured. The title is also
peculiarly within the knowledge of the applicant. See, upon this point,
Campbell v. M. 4 F. Ins. Co. 37 N. H. 85. .

e misstatement of the title was not a mistake, The plaintiff does
not claim that the application does not contain a correct statement of what
he said about his title, when it states that the land and buildings were his,
and unincumbered, nor that he was under the influence of any error as to
what his true title was, but says the misstatement was inadvertent. It
was not a misrepresentation merely, as that term is understood in insur-
ance law, but the truth of the statements was made an express condition
by the terms of the policy. Boardman v. N. H. Mut. Fire Ins. Co. 20

. H. 551. Prior to the statute of 1855, the law raised an implied con-
dition that every material representation should be true; and if any
were false, the policy was made void. The statute does away with these
implied conditions, unless the misrepresentation is intentional, but does
not attempt to change the effect of express conditions or warranties.

IIL. If, as matter of law, the defendants’ charter is modified by the
act of 1855, or any other statute, the plaintiff has waived the benefit
of any such modification by entering into a contract to be bound by the
terms and conditions of the charter as it stands. The policy provides
that said company doth promise and agree to insure the plaintiff, ¢ sub-
ject to the provisions and conditions of the charter and by-laws of said
corporation hereto annexed.” This makes the annexed charter and by-
laws a part of the contract, just the same as if written init. Marshall
v. Columbian Mut. Fire Ins. Co. 27 N. H. 157, before cited, and augthor-
ities there cited. The question is, then, not what would be the legal
rights and obligations of members of the company in the absence of any
contract, but what is the construction of the charter and by-laws an-
nexed to the policy, and making a part of it, as a matter of contract?
The act of 1855 does not make any contract of the parties illegal. It
simply declares the effect upon the contract of mistakes and misrepresenta-
tions made when the contract is entered into. It does not prohibit the
parties from making a contract, that the effect of such mistakes and
misrepresentations shall be different from that declared by the act to be
the effect in the absence of such a contract. The party may release the
legal lisbility of the company, as he might the legal liability of a com-
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mon carrier, by express contract. Aliquis renunciare potest juri pro se
introducto. The language of the charter cannot be misunderstood. ¢ Pol-
icies shall be void unless the true title of the assured, and the incum-
brances on the same, be expressed therein.” ¢ The law frequently su
plies by its implications the want of express agreements between tf;
parties, but it never overcomes by its implications the express provisions of
the parties. If these are illegal, the law avoids them. If they are legal, it
ields to them, and does not put in their stead what it would have put by
implication, if the parties had been silent.” 2 Par. on Con. 27 (2d ed.).
OE, J. In the application for insurance, signed by the plaintiff, he
is made to say, among many of the things, and in the kind of print
extremely difficult to be reaX, usually found in such documents, that
he covenants and agrees that the description of the property in the ap-
plication is correct, so far as regards its condition, situation, value, and
risk ; that the misrepresentation or suppression of material facts, in
the application, shall destroy his claim for a damage or loss; and that
he holds himself bound by the charter and by-laws of the company.
The policy, after reciting, in diminutive type, in long and compact lines,
that he has entered into the numerous stipulations of the application,
“ which is made a part of this policy,” goes on to declare, in type of
good size, well spaced, and set in a legible manner, that the company,
in consideration of the premises, promises to insure, subject to the pro-
visions and conditions of the charter and by-laws ¢ hereto annexed.”
Annexed to the policy, in the typographic style commonly used for the
suppression of information, are copies of the defendants’ act of incor-
poration, passed in 1833, an act in addition to that act, passed in 1862,
and the by-laws.

The third section of the amendatory act of 1862 (ch. 2685) provides
that “any policy of insurance issued by said company, signed by the
president, and countersigned by the secretary, shall be deemed valid
and binding on said company in all cases where the assured has a title
in fee simple, unincumbered, to the building, buildings, or property in-
sured, and to the land covered by said buildings ; but if the assured ia.ve
a less estate therein, or if the property or premises are incumbered,

licies shall be void, unless the true title of the assured, and the incum-

rancés on the same, be expressed therein.” In the application, the
plaintiff was reiresenbed as stating that the house upon which he desired
insurance was his property, and was not incumbered, when he had an
absolute legal title, not to the whole of the house and land covered by
the house, but only to part thereof as tenant in common. The sixth sec-
tion of the act of 1855 (ch. 1662), entitled *“ An act in relation to insurance
companies,” provides that no such policy as the plaintiff’s ¢ shall be void
by reason of any error, mistake, or misrepresentation, unless it shall ap-
pear to have been intentionally and fraudulently made ; but said company
may, in any action brought against them on said polli:g, file in offset any
claim for damages which they shall have actually suffered thereby ; and
the jury may deduct, from the claims of the plaintiff, the amount of said
damage, as they shall find it.” The plaintiff’s misrepresentation of title
was not * intentionally and fraudulently made;” and he claims that his
policy is valid by force of the sixth section of the general act of 1855:
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while the defendants claim that the policy is void on the ground that, in
cases where the assured has a less estate in the buildings insured and the
land covered by the buildings than a fee ‘'simple, unincumbered, and the
true title of the assured and the incumbrances are not expressed in the
policy, this particular insurance company is relieved from the obligation
of the sixth section of the general act of 1855, by the third section of the
private act of 1862, amending its charter.

The situation of the title was such, that, if the plaintiff was not a
lawyer, or a man specially versed in the legal technicalities of real es-
tate titles, he might well have called the real as well as the personal
ﬁroperty his, as he did when he signed the paper called an application.

is *error, mistake, or misrepresentation ” does not *“ appear to have
been intentionally and fraudulently made.” The case is cf::rly one of
the class which tﬁe general act of 1855 was intended to reach; and the
plaintiff’s policy is valid by force of that act, unless these defendants were
singled out, among all the insurance companies of the State, as worthy
of being invested with the exclusive privilege of exemption from the
operation of the general act, by the gpecial act of 1852. Does the true
construction of the latter act entitle the defendants to such an exemp-
tion ?

The nature of the mischief intended to.be remedied by the act of 18556
has a bearing upon the question whether, by-a fair and reasonable con-
struction, it appears that the legislature, having in 1855 forbidden all
insurance companies to commit such mischief, did actually intend in 1862
to confer on this company the exceptional legal right to commit the same
mischief. The object of the act of 1855 obviously was to remedy an evil
with which the people of this State had long believed themselves to be
. grievously afflicted. Whether their belief had an ample or substantial
foundation, or any foundation at all ; whether it was justified by the con-
dpct of a considerable number of insurance companies; or whether the
course of a very few brought an undeserved reproach upon the whole
tem of insurance, it is not now necessary to inquire. It is the state of
ngs believed to exist, and not its real existence, that explains the legi
lation. The public belief, manifested in the annals of litigation and else-
where, is too notorious and historic to require any specific attestation. The
state of things believed to exist was this: —

Some companies, chartered by the legislature as insurance companies,
were organized for the purpose of providing one or two of their officers,
at head-quarters, with lucrative employment,— large compensation for
light work, — not for the purpose of insuring property ; for the payment
of expenses, not of losses. Whether a so-called insurance company was
originally started for the purpose of insuring an easily earned income to
one or two individuals, or whether it came to that end after a time, the
ultimate evil was the same. Names of men of high standing were neces-
aarg to represent directors. The directorship, like the rest of the institution
and its operations, except the collection of premiums and the division of
the same among the collectors, was nominal. Men of eminent respecta-
bility were induced to lend their names for the official benefit of a concern
of which they knew and were expected to know nothing, but which was
represented to them as highly advantageous to the public. There was
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no stock, no investment of capital, no individual liability, no official
responsibility, — nothing but a formal organization for the collection of
premiums, and their appropriation as compensation for the services of its
operators.

The principal act of precaution was to guard the company against
liability for losses. Forms of applications and policies (like those used in
this case), of a most complicated and elaborate structure, were prepared,
and filled with covenants, exceptions, stipulations, provisos, rules, regula-
tions, and conditions, rendering the policy void in a great number of con-
tingencies. These provisions were of such bulk and character that they
would not be understood by men in general, even if subjected to a careful
and laborious study : by men in general they were sure not to be studied
at all. The study of them was rendered particularly unattractive, by a
profuse intermixture of discourses on subjects in which a premium payer
would have no interest. The compound, if read by him, would, unless he
were an extraordinary man, be an inexplicable riddle, a mere flood of
darkness and confusion. Some of the most material stipulations were
concealed in a mass of rubbish, on the back side of the policy and the fol-
lowing page, where few would expect to find anything more than a dull
appendix, and where scarcely any one would think of looking for infor-
mation so important as that the company claimed a special exemption
from the operation of the general law of the land relating to the only
business in which the company professed to be engaged. As if it were
feared that, notwithstanding these discouraging circumstances, some ex-
tremely eccentric person might attempt to examine and understand the
meaning of the involved and intricate net in which he was to be entangled,
it was printed in such small type, and in lines so long and so crowded,
that the perusal of it was made physically difficult, painful, and injurious.
Seldom has the art of typography been so suooessfufly diverted from the
diffusion of knowledge to the suppression of it. There was ground for the
g:emium payer to argue that the print alone was evidence, competent to

submitted to a jury, of a fraudulent plot. It was not a little remark-
able that a method of doing business not designed to impose upon, mislead,
and deceive him by hiding the truth, practically concealing and misrep-
resenting the facts, and depriving him of all knowledge of what he was
concerned to know, should happen to be so admirably adapted to that
Eurpose. As a contrivance for keeping out of sight the dangers created

the agents of the nominal corporation, the system displayed a d
of cultivated ingenuity, which, if it had been exercised in any useful calling,
would have merited the strongest commendation.

Travelling agents were necessary to apprise people of their opportunities,
and induce them to act as policy holders and premium payers, under the
name of *the insured.” Such emissaries were sent out. * The soliciting
agents of insurance companies swarm through the country, plying the
inexperienced and unwary, who are ignorant of the principles of insurance
law, and unlearned in the distinctions that are drawn between legal and
equitable estates.” Combs v. Hannibal Savings and Ins. Co. 48 Mo. 148,
152; 6 Western Insurance Review, 467, 529. The agents made personal
and ardent application to people to accept policies, and prevailed upon
large numbers to sign papers (represented to be mere matters of form)
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falsifying an important fact by declaring that they made application for
policies, reversing the first material step in the negotiation. An insurance
company by its agent making assiduous application to an individual to
make application to the compang for a policy, was a sample of the crooked-
ness characteristic of the whole business.

When a premium payer met with a loss, and called for the payment
promised in the policy which he had accepted upon the most zealous
solicitation, he was surprised to find that the voluminous, unread, and
unexplained papers hadr%een so printed at head-quarters, and so filled out
by the agents of the company, as to show that he had applied for the
policy. This, however, was the least of his surprises. He was informed
that he had not only obtained the policy on his own application, but had
obtained it by a series of representations (of which he had not the slightest
conception), and had solemnly bound himself by a general assortment of
covenants and warranties (of which he was unconscious), the number of
which was equalled only by their variety, and the variety of which was
equalled only by their supposed capacity to defeat every claim that could
be made upon the company for the performance of its part of the contract.
He was further informed that he had succeeded in his application by the
falsehood and fraud of bis representations, — the omission and misstate-
ment of facts which he had expressly covenanted truthfully to disclose.
Knowing well that the application was made to him, and that he had been
cajoled by the skilful arts of an importunate agent into the acceptance of
the policy and the signing of some paper or other, with as little under-
standing of their effect as if they had been printed in an unknown and
untranslated tongue, he might well be astonished at the inverted appli-
cation, and the strange multitude of fatal representations and ruinous
covenants. But when he had time to realize his situation, — had heard
the evidence of his having beset the invisible company, and obtained the
policy by just such means as those by which he knew he had been induced
to accept 1t, and listened to the proof of his obtaining it by treachery and
guile, in pursuance of a premeditated scheme of fraud, with intent to
swindle the company in regard to a lien for assessments, or some other
matter of theoretical materiality, he was measurably prepared for the next
re%ar charge of having burned his own property.

ith increased experience came a constaat expansion of precautionary
measures on the part of the companies. When the court held (Marskall
v. C. M. F. I Co.27 N. H. 167; Campbell v. M. 4 F. M. F. I. Co. 37
N. H. 85; Clark v. U. M. F. 1. Co. 40 N. H. 333) that the agent’s
knowledge of facts not stated in the application was the company’s knowl-
edge, and that an unintentional omission or misrepresentation of facts
known to the company would not invalidate the policy, the companies,
by their agents, issued new editions of applications and policies, contain-
ing additional stipulations, to the effect that their agents were not thejr

ts, but were the agents of the premium payers; that the latter were
alone responsible for the correctness of the applications; and that the
companies were not bound by any knowledge, statements, or acts of any
agent, not contained in the application. As the companies’ agents filled
the blanks to suit themselves, and were in that matter necessarily trusted
by themselves and by the premium payers, the confidence which they
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reposed in themselves was not likely to be abused by the insertion in
the applications of any unnecessary evidence of their own knowledge
of anything, or their own representations, or their dictation and manage-
ment of the entire contract on both sides. Before that era, it had been
understoood that a corporation — an artificial being, invisible, intangible,
and existing only in contemplation of law — was capable of acting only
by agents. But corporations, pretending to act without agents, exhibited
the novel phenomena of anomalous and nondescript as well as imagina
beings, with no visible principal or authorized representative; no attm-
bute of personality subject to an{ law, or bound by any obligation ; and
no other evidence of a practical, legal, physical, or psychological existence
than the collection of premiums and assessments. ’the increasing num-
ber of stipulations and covenants, secreted in the usual manner, not being
understood by the premium payer until his property was burned, people
were as easily beguiled into one edition as another, until at last they were
made to formally contract with a phantom that carried on business to
the limited extent of absorbing cash received by certain persons who .
were not its agents.

When it was believed that things had come to this pass, the legislature
thought it time to regulate the business in such a manner that it should
have some title to the name of insurance, and some appearance of fair
dealing ; and the act of 1855 was passed for that purpose.

The loss of the time occupied by the solicitations of insurance agents,
the loss of premiums and assessments paid, the loss of insurance security,
the vexation and costs of lawsuits lost upon the astute and technical
character of applications and policies not understood by the premium
payers, the manner in which innocent and deluded persons were over-
whelmed by an array of their theoretical misrepresentations and coustruc-
tive frauds, and other misfortunes incident to the system, were believed
to constitute a crying evil, and a mischief of great magnitude. (Whether
any remedy was available at common law or in equity, upon higher

ounds and broader views than were taken — U. M. L. Ins. Co. v.

ilkinson, and note on that case in 11 Am. Law Reg. (N.S.) 485 —
we need not, in this construction of statutes, stop to consider.) When
the premium payer complained that he had been defrauded, it was not,
in the opinion of the legislature, a sufficient answer to say that, if he
had been wise enough, taken time enough, had good eyes enough, and
been reckless enough in the use of them to read the mass of fine print,
and had been scholar, business man, and lawyer enough to understand
its full force and effect, he would have been alarmed, and would not have
been decoyed into the trap that was set for him. Men have a right to
be dealt with with some regard for the state of mind and body, of knowl-
edge and business, in which they are known actually to exist. Whether
they ought to be what they are, or not, the fact is, that, in the present
condition of society, men In general cannot read and understand these
insurance documents. Whether it be reliance upon the representations
of the companies’ agents, or want of taste for literary pursuits and criti-
cal exegesis, or defect of legal attainments, or press of business, or fatigue
of daily labor, or dislike of insurance typography, — whatever the cause
may be, the fact is, that, under the ordinary circumstances of the present
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order of things, these documents are illegible and unintelligible to the
generality of mankind. And it seemed to the legislature that the com-
panies who sent out their agents, knowing they would be confided in by
the premium payers to transact the business properly, and who issued
applications and policies which they knew would not be understood,
sgould not take an unfair advantage of mistakes into which the com-
panies themselves, by their agents and their fine print, caused the pre-
mium payers to innocently and unconsciously fall. The action of the
legislature was certainly in harmony with, if, indeed, it was anything
more than an affirmance of, the common law (in relation to fraud, estop-
pel, and trust), which will not hear a man complain that he has led his
neighbor into a pit. It was also thought that insurance companies, in
danger of being defrauded by the premium payer’s burning his own
property, were required, by their private interest and their public duty,
to see to it that they did not insure his property to such an amount as
to lead him into temptation ; and that their devices were not a pre-
vention of, nor an appropriate protection against, the fraudulent in-
cendiarism propagated throughout the country by excessive amounts of
pretended insurance.

As the distress of those who met with losses was not alleviated by the
eminent respectability of the men whose names figured as officers of the
companies, so it was the nature of a system so liable to abuse, and not
the character of the nominal or real managers of the companies, that was
supposed to call for the interference of the legislature. ith no fault in
many, and Probably with substantial fault in but a few, the system came
to be excessively odious ; it was believed there had seldom been so flagrant
an abuse of corporate power.

The act of 1855 cut up a considerable part of the supposed evil by the
roots. Upon a full trial of the remedy, from 1855 to 1862, it seemed to
answer the high expectations that had {een formed of it, and was perfectl
satisfactory to the people of the State. In this state of things the defend-
ants claim that, by the sgzcial act of 1862, in addition to the defendants’
charter, the legislature abolished the remedy, not generally, in favor of all
insurance companies, but by an exception in favor of this company alone,
leaving the public securely guarded against all other companies, and giving
to this company alone the legal right to take advantage of an innocent
mistake, which right (if it ever existed) the legislature had taken away
from this company and all other companies seven years before. It is not
to be presumed that the legislature, of their own motion, passed the
act of 1862 in ignorance of its tenor and practical effect, or that this
company fraudulently procured its passage. No reason is suggested to
show why the legislature should revive the evil which they had explicitly
abolished — abolish the remedy which was thought to be perfectly indis-

ble, and, after a thorough trial of seven years’ duration, had been
ound perfectly successful — and give this company a monopoly of insar-
ance frand. What great and conspicuous benefits these defendants had
conferred upon the State; what enormous and exceptional service this par-
ticular company was to render the public over and above all other com-
panies engaged in the same business ; in what respect it was so peculiar
an institution as to be selected for distinguishing marks of public favor,
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and loaded with the bounty and perpetual pension and franchise of de-
frauding the whole community, — on this subject, history, as well as the
act of 1862, is silent, and conjecture fails. Until some explanation is
given, the presumption must be almost irresistible that the legislature did
not do what the defendants claim they' did.

It is not for the court to legislate by construing an act to be what the
think it ought to be ; but, in ascertaining the meaning of the act of 1862,
by the settled rules of construction, it is our duty to give due weight to the
history of all the legislation on the subject matter of the act, and the
reason and policy of the general law of the land, in connection with which
the special act of 1862 is to operate. The presumption which we have
found, arising upon considerations of this kind, is not absolutely irresistible
and conclusive, because it would be possible for the legislature to use lan-
guage sufficiently explicit to leave no room for doubt of their intent to do
what the defendants claim they did. If the legislature had passed a gen-
eral act, saying, in so many words, “ The aet of 1855, chapter 1662, is
hereby repealed,” there would have been no question what that meant.
If, instead of a general act of that kind, there had been a special act, ex-
plicitly declaring that policies issued by this company should be void by
reason of innocent mistakes of the premium payers, and that this compan;
should be exempted from the operation of the sixth section of the act of
1855, we might be compelled to admit that the legislature intended not
only to expose the community to an unnecessary danger of fraud, but also
to violate those principles of free government which require laws, as far as
practicable, to be general, equal, and uniform, and prohibit unjust discrim-
1nations and monopolies.

It is not claimed that the general act of 1855 was repealed, but it is

claimed that this company was exempted from the operation of the sixth .

section of that act. The general drift of the Constitution is distinctly hos-
tile to the creation of discriminating and unreasonable privileges and im-
munities ; the declaration of Article X of the Bill of Rights, that govern-
ment is instituted for the common benefit, protection, and security of the
whole community, and not for the private interest or emolument of any
one man, family, or class of men, is plain and explicit : and the declaration
of Article XXXVI, that a pension a%ould be granted with great caution,
and only in consideration of actual services, and never for more than one
year at a time, is very significant. And it is difficult to over-estimate the
weight of the natural presumll)tion that the legislature did not intend
either to pass an act that would be void, because evidently a breach of
constitutional obligations, or to pass one that would so far indirectly defy
the general spirit of the paramount law, — though not in direct, open, and
violent conflict with any of its specific provisions, —as to be of doubtful
validity. It is always to be presumed — and the presumption is to stand
until the contrary is shown by an immense preponderance of evidence —
that the legislature have not intended to disregard the doctrine of equal
rights, upon which our institutions were founded. W hether every possible
application of that doctrine is guaranteed in express terms in the Constitu-
tion, or whether some applications of it are necessarily to be inferred from
the general tone and temper of that instrument, and its comprehensive
declarations of the doctrine, it is extremely improbable that a legislature,
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presumed to be well affected to free institutions in theory and practice,
have intended, by an application of the doctrine of unequal rights, to build
on some other foundation than that laid by competent authority.

It would be a serious misfortune if, by construing the Constitution
strictly in its general direction, and liberally in other directions, or by
adopting any arbitrary rule or eccentric habit of construction, it were ren-
dered necessary to constantly amend the Constitution by inserting such
specific guarantees as would be, in fact, mere applications of the general
principles of the original instrument to changed circumstances and new
conditions of society. Such a custom of amendment would propagate
erroneous ideas of the original, break the uniformity and shake the per-
manency of its principles, and materially impair its efficacy. If the court
should hold that the legislature intended to make unreasonable discrimina-
tions and to establish unreasonable franchises, not for the common benefit,
protection, and security of the whole community, but for the private in-
terest or emolument of some one man, family, or class of men, and should
further hold that the legislature had the power to do this, in any case not
within the condemnation of some constitutional provision more explicit
than Article X of the Bill of Rights, the government would be turned
into a course not designed by its founders. Standing on the presumption
of a legislative intent to support the spirit as well as the letter of the Con-
stitution, the court is not justified in holding, upon any light grounds, that
the legislature have carelessly, unintelligently, or in bad faith, discha
the duty forcibly called to their attention by their official oath ; and when
a statute is fairly and reasonably capable of a construction consistent with
the doctrines of the Constitution, it must ordinarily, if not always, be the
dug of the court to give it that construction.

pon a just cousideration of the province of construction as the dis-
covery of the legislative intent, the history of legislation on the subject
matter of the third section of the private act of 1862, the reason and
policy of the general act of 1855, the mischief which the act of 1855 was
designed to remedy, and the presumption that the legislature passed the
act of 1862 with a becoming re, for constitutional principles, the de-
fendants’ construction of that act is extremely unreasonable. A differ-
ent construction must be very unreasonable indeed to prevent its being
adopted in preference to the defendants’.

The title of the act of 1862 is, ‘“An act in addition to an act to incor-
porate the Rockingham Farmers’ Mutual Fire Insurance Company,” —not
a word indicating a purpose to amend the act of 1855, entit‘l)ed “ An act
in relation to insurance companies,” but every word indicating a purpose
to amend the charter of this company, passed in 1833. A material modi-
fication of or exception to the general law would naturally be put in a

neral act, and not in a private one, which would not be likely to be pub-
shed in revisions of the statutes. An important amendment of a general
act inserted in a private one, with nothing in the title of the latter sug-
gesting the amendment, is not according to the usual course of legislation
In this State. Not only is there nothing in the title of the act of 1862
suggesting an amendment of the act of 1855, but in the body of the
former act there is no allusion to the latter; and, from a perusal of the
private act alone, no one would suspect that it modified, or introduced an
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exception to, any general act whatever. If the legislature had intended,
by the private act, to make so serious a change in the general law of in-
surance as to exempt one insurance company from its operation, there is
some reason to expect they would have explicitly referred to the general
law, or used, in the title or body of the private act, some express words
of exemption or exception. But, while the seventh section of the amend-
atory act is, ¢ The fifth and seventh sections of the act to which this is in
addition are hereby repealed,” the general clause repealing all acts and
parts of acts inconsistent with this act, which clause was inserted in the
act of 1855, and is usually inserted in all acts supposed to be repugnant
tl% 6e2xisting statutes not particularly repealed, was omitted in the act of

The third section of the act of 1862 is a substitute for the repealed sev-
enth section of the charter, which provided ¢ that the said company may
make insurance for any term not exceeding seven years; and any policy
of insurance issued by said company, signed by the president, and coun-
rilrsigned by the secretary, shall be deemed binding on said company in

cases ”

The third section of the act of 1862 provides “ that said company may
make insurance for any term not exceeding seven years; and any policy
of insurance issued by said company, signed by the president, and coun-
tersigned by the secretary, shall be deemed valid and binding on said
company in all cases where the assured has a title, in fee simple, unincum-
bered, to the building, buildings, or property insured, and to the land cov-
ered by said buildings ; but if the assured have a less estate therein, or if
the property or premises are incumbered, policies shall be void, unless the
true title of the assured, and the incumbrances on the same, be expressed
therein.”

A literal construction of the repealed section would have made every
policy “ binding on said company,” that had been *issued by said com-
any, signed by the president, and countersigned by the secretary.” A
teral construction of the substituted section would make every such pol-
icy * valid and binding on said company,” where the title of the assured
is **in fee simple, unincumbered.” No construction could be more unrea-
sonable or more unacceptable to the defendants than that. There were
many cases where policies ¢ issued by said company, signed by the presi-
dent, and countersigned by the secretary,” would have been void under
the repealed section ; and there are many cases where such policies would
now be void under the substituted section, even if the title of the assured
were “in fee simple, unincumbered.” The literal construction of either
section is wholly inadmissible. The repealed section would be held to
operate in harmony with and in subjection to the general law applicable
to duly executed policies of insurance. Such a qualification was neces-
sarily implied and understood. And, to a great extent, the defendants
would of course claim that the substituted section should be taken with
the same qualification. But the defendants claim that no such qualifica-
tion can be attached to the express provision that policies shall be void
when the assured has a less estate than a fee simple, unincumbered, un-
less his true title is expressed in the policy; and it is argued that such a
qualification would render that provision nearly a nullity, and would con-
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flict with the purpose of the lien (given by the preceding section) on the
property insured, for assessments. Forcib {as the defendants’ argument
is presented, it seems to us to be overcome by the reasons for the contrary
conclasion, which we have considered. Due weight being given to all the
reasons on both sides of the question, the qualification, necessarily implied
in the repealed section, making policies valid, not in all cases, according
to the literal terms of that section, but in all cases where duly executed
policies would be valid by the general law,— which qualification is also
necessarily implied in the substituted section ‘in all cases where the as-
sured has a title in fee simple, unincumbered,” — must, we think, also be
implied in the latter section, in cases where the assured has not such a
title. The implied qualification is in the repealed section and in the sub-
stituted section ; and, on the grounds already stated, we think it must be
lield to apply to all cases under the latter section, as it applied to all cases
under the former.

This construction undoubtedly leaves the substituted section open to
the ecriticism of not being a very felicitous composition, or a very im-
portant amendment ; but the opposite construction would expose it to
objections far more serious than infelicity of style and immateriality
of substance. A literal construction makes the act of 1862 repugnant
to the act of 1855; but the repugmancy is removed by applying to all
cases the qualification which must be applied to many cases; and it is
much easier thus to remove the repugnancy than to remove the objections
to the construction which raises it.

The defendants further claim, that the act of 1862 being made a part
of the contract, the plaintiff is bound by it as by a waiver of the act of
1855. But, if it is binding upon him as a part of the contract, it is bind-
ing in accordance with its legul construction, which, as we hold, makes it
operate in harmony with, and subject to the general law under which the
plaintiff’s policy is not ¢ void by reason of any error, mistake, or misrepre-
sentation, unless it shall appear to have been intentionally and fraudulently
made.” The third section of the act of 1862 did not exempt the defend-
ants, in any case, from the operation of the sixth section of the act of
1855. Judgment for the plaintiff. .

HiBBArD, J. I concur in the result which 18 reached in the forego-
ing opinion, but do not think it can be sustained upon the ground stated.
It seems to me that, upon a true construction of the plaintiff’s applica-
tion, the insurance was not on the whole house, but on the undivided half
which the plaintiff owned in fee simple, the value of which was found
by the jury to be more than sufficient to justify the sum insured upon
it. If this view is correct, the question, so ably discussed in the opin-
ion, does not arise. The provisions of the application which tend to
favor this construction are not contained in the statement of facts pre-
ceding the opinion ; and it would not be useful to occupy space in recit-
ing or considering them, nor in assigning reasons for disagreeing with the
doctrine of the opinion.
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CIROUIT COURT U. 8.— DISTRIOT OF CALIFORNIA.
[January 7, 1874.]

ASSESSMENT OF RAILROAD. — CLOUD UPON TITLE BY SALE FOR ILLEGAL
TAX., — INJUNCTION TO PREVENT CLOUD BEING CAST UPON TITLE.

HUNTINGTON v. CENT. PAC. R. R. CO0.

Discussion of the mode of assessing railroads and especially of the manner prescribed
by the statutes of California. :
The act of the State of California is suck that a sale of realty for taxes casts a
cloud upon the title, and if the tax for the collection of which the sale is about to
be made 1s unlawful, equity will enjoin the sale.

Where a tax is invalid, and other equitable circumstances are shown to exist, an in-
Junction may tssue, in effect restraining the collection of the tax.

SAWYER, C. J., delivered the opinion of the court.

Bill in equity to restrain the sale of the Central Pacific Railroad for the
taxes levied in the various counties through which the said railroad ex-
tends, for state and county purposes for the year 1872-3.

There are two grounds upon which the application for an injunction is
rested. First, on the ground that the Central Pacific Railroad is an in-
strumentality constructed in pursuance of acts of Congress, and employed
by the national government in the exercise of its constitutional powers
in providing for the transportation of the mails, the armies of the United
States, munitions of war, &c., and, as such instrumentality of the general
government, exempt from state taxation. Secondly. That the said taxes
have not been assessed in the mode or upon the principles prescribed by
the statute, and for that reason the assessment is void. .

The first ground has recently been disposed of adversely to the com-
plainants by the supreme court of the United States, in the case of The
Union Pacific Railroad Co. v. Peniston, Treasurer, 4c., decided at the
present term, and it requires no further consideration.

As to the second ground; section 3617 of the Political Code of Cal-
ifornia defines the term ‘ real estate,” as used in the statute for the
purposes of taxation, as follows : —

¢ First, the term ¢ real estate’ includes —

“1. The ownership of, claim to, possession of, or the right to the pos-
sessionof land; . . . .

*8. Improvements.

““Second. The term *¢improvements’ includes —

“1. All buildings, structures, fixtures, fences, and improvements erected
on, upon, or affixed to the land.”

The term, ¢ real estate,” then, includes both the land and the improve-
ments on the land, and the Central Pacific Railroad is real estate made
up of both these classes. First, the ownership, &c., or right to the
Eossesaion of the land upon which the track is laid, location of engine-

ouses, stations, water tanks, &c.,— in other words, the right of way,
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&c. ; and, secondly, *Improvements,” as engine-houses, station-houses,
fences, water tanks, ties, rails, &c., which are either * buildings, struc-
tures, fixtures, fences,” or, * improvements erected upon or affixed to the
land.”

So, also, the interest of the company in the railroad is real estate under
the general principles of the law, without reference to the statute, as
held after a full discussion of a similar question by the supreme court of
California, in N. B. 4 M. R. R. Company’s Appeal, in the matter of
widening Kearney Street, 32 Cal. 505.

Section 3650 of the Political Code, provides that : —

« The assessor must prepare an assessment book with appropriate
headings, alphabetically arranged, in which must be listed all property
within the county, andy tn which must be specified in separate columns
under the head —

“1. The name of the person to whom the property is assessed ;

“ 2. Land by township, range, section, or fractional section; and when
such land i8 mot a comgressional division or subdivision, by metes and
bounds, or other description sufficient to identify it, giving an estimate of
the number of acres, locality, and the improvements thereon ;

“ 3. City and town lots, naming the city or town, and the number,
block, according to the system of numbering in such city or town, and im-
provements thereon ;

“4, All personal property, showing the number, kind, amount, and
quality ; but a failure to enumerate in detail such personal property does
not invalidate the assessment ;

“5. The cash value of real estate, other than city or town lots;

“6. The cash value of improvements on such real estate ;

“7. The cash value of city and town lots ;

“ 8. The cash value of improvements on city and town lots.”

Section 3651 gives the form of the assesment books to be used, ruled

. into separate co%txmns, one column for each particular specified in the
preceding section, with the appropriate headings, among which is one
column with the heading “ Value of real estate other than city or town
lots,” and immediately following, another headed, ¢ Value of improve-
ments thereon.” There is no special provision of the statute for a differ-
ent mode of assessing railroads. There is no provision at all for assessing

* railroads, as railroads. The only provisions pointing out any exceptional
mode of assessing the property owned by railroad companies relates to
the rolling stock, which is as follows, to wit : — .

“Section 3663. Where the railroad of a railroad corporation lies in
several counties, its rolling stock must be apportioned between them, so
that a portion thereof may be assessed in each county, and each county’s
portion must bear to the whole rolling stock the same ratio which the
number of miles of the road in such county bears to the whole number
of miles of such road lying in this State.”

In relation to equalization of assessments by the State Board of Equal-
ization, section 3693 provides: —

*“ When the property is found to be assessed above or below its full cash
value, the board must add to, or deduct from, the valuation of —

“1. The real estate ;
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:: :2% Improvements upon such real estate ;

“Such per centum respectively as is sufficient to raise or reduce it to
the full cash value.”

Under these provisions of the.law, railroads must be assessed like any
other real estate. They fall clearly within the statutory definition of real
estate. The lands and the improvements on them must also be assessed
separately, and the land, not being congressional division or subdivision,
must be described by “ metes and bounds, or other description sufficient to
identify it, giving an estimate of the number of acres, locality, and the
improvements thereon.” Unless so assessed, the state board cannot
equalize the assessment in the mode required by section 8693, which
must also equalize each separately by adding to or deducting ¢ from the
valuation of, 1. The real estate; 2. Improvements upon such real es-
tate.” This may be an unsatisfactory way of assessing railroads, but if
8o, the wisdom of the legislature. has so provided, and the mode must be

ursued or the assessment will be void. It cannot be said that this was
inadvertently done, for railroads were not overlooked, the mode of assessi
the rolling stock having been carefully provided for. The bill alleges that
the several county assessors, ‘* in making their assessments, did not assess
the right of way separately as land consisting of so many acres of such or
such a value per acre, nor did they describe it by reference to township,
or range, or section, or fractional section, or by metes and bounds, or by
other description, except as hereinafter stated, nor did they assess sepa-
rately the improvements, or iron and ties constituting said superstructure,
as improvements of such or such a value, according to the cash value of
said ties and iron, nor did they value said lands at their cash value as -
lands, or as of the same value as other adjouining lands of like quality.
On the contrary, they assessed said right of way and superstructure to-
gether as constituting one thing, and described them as so many miles of
railroad of such or such a value per mile, without regard to the width of
the right of way.”

And further: —

“That in ascertaining the valuation of said road, said assessors and
board of equalization were not governed by the value of the land consid-
ered as land, and of the same value as adjoining lands of like quality, nor
by the value of ties and iron considered as ties and iron, as new or old,
or depreciated in value by use; but on the contrary, they lumped said
lands and superstructure and considered them as one thing, and ascer-
tained their value by taking into account the franchises of said company
and their value, the cost of construction, fills, embankments, tunnels, cuts,
and snowsheds, and the fact that said road extended from San Jose, in the
State of California, to Ogden, in the Territory of Utah,—a distance of
about eight hundred and seventy-five miles, — and there formed a junction
with the Union Pacific, and constitutes a part of a line of railroads ex-
tending from the Pacific to the Atlantic Ocean, and the amount of busi-
ness transacted by said plaintiff on said road, and the profits derived by
said plaintiff therefrom ; all of which, as complainants aver, was contrary
to the rules prescribed by the statute of said State in such case made and
provided.” :
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This is certainly neither literally nor substantially the mode of assess-
ing prescribed by the statute ; and, as the application is heard on the bill
alone, the averments of the bill must be taken as true. Besides, the de-
scription is defective. It gives so many miles of railroad without regard
to the width of the land occupied, or to any specific location. The bill
shows that the land occupied varies in width from 100 to 400 feet, and
that it has a superstructure of ties and iron rails forming a track for cars
to run on, depots, stations, &. The description adopted by the assessor
is no more definite than that in Kelsey v. Abbott, 13 Cal. 616, 619, which
was held by the supreme oourt of California to be insufficient, and the
assessment consequently void.

But we do not find it necessary to determine whether this defect is fatal.
The assessment, as equalized by the state board set out in the bill, shows
some curious results. The assessment as equalized in San Joaquin County
is twice, and in Placer, more than three times as much per mile as in
Santa Clara and Alameda counties, and that of Placer County two and
one half timee as great as in Nevada County. And the value of the
rolling stock as equalized is not apportioned according to the number
of miles in each county. But we are not prepared to say that the court
could remedy an erroneous or unequal assessment, provided that it is made
in the proper mode, upon the proper principle, and in other respects prop-
erly made. Doubtless it could not. This assessment, in our ju ent,
has more radical defects. It is not made in the way prescribed by the
statute. It is not only not formally, but is not even substantially such an
assessment a8 the statute requires. The statute, for some wise reason, it
must be presumed, expressly requires that the interest in the land and the
improvements “must” be separately assessed, and separately equalized.
This has not been done, and these assessments could not be separately
equalized, because the board of equalization would have no data in view
of the mode of assessment by which it could be determined what part had
been assessed to the land, or what to the improvements.

In states where the statutes contain provisions similar to those in this
State, defining real estate for the purposes of taxation, and as to the mode
and irinciple of assessing real estate, as in New York, it has been repeat-
edly held that the railroads are taxable ¢ as real estate in the several towns
in which such real estate is to be taxed upon its actual value at the time
of the assessment, whether that value is more or less than the original cost
thereof ;’ that * the assessors are simply to ascertain the value of the
land, and of the erections or fixtures thereon, irrespective of the consider-
ation whether the road is well or ill-managed, whether it is profitable to
the stockholders or otherwise. Such pro is to be appraised in the
same manner as the adjacent lands of individuals, and without reference
to other parts of the railway.” MoRawk § Hudson R. R. Co.v. Clute,
4 Paige, 395 ; Alb. 4 Sech. R. R. Co. v. Otborn, 12 Barb. 225; A. 4 W.
R. Co. v. Town of Canaan, 16 Barb. 244 ; see, also, S. 4 M. R. Co. v.
Morgan Co. 14 1. 168 ; Taz Cases, 12 Gill & John. 117. Decisions un-
der different statutes of course have no application.

The statute of New York, under which the decisions cited were made,
m a similar definition of real estate to that cited from the Code of

ifornia, and provides, that ¢ All real and personal estate liable to

Vor. L 1
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taxation shall be estimated and assessed by the assessors, at its full and
true value, as they would appraise the same in payment of a just debt
due from a solvent debtor.” (Stat. N. Y. 18511’: 888.) Section 8627
of the Political Code of California is substantially the same. It provides
that «All property must be assessed at its full cash value ;” and section
8617 provides that ‘‘ The term ¢full cash value,” means the amount at
which the property would be appraised if taken in paymentof a just debt
due from a solvent debtor.” And the assessor must ascertain ‘all the
pro in his county subject to taxation, and must assess such property
to the persons who own, claim, have the possession or control thereof.”

That is to say, the property in each county must be assessed in that
county, without reference to property in any other county, and the value
must be estimated at the amount at which that particular land and im-
provements thereon would be ¢ appraised if taken in payment of a just
debt due from a solvent debtor,” if taken by itself out of its connections.
For it is that portion only that can be taxed and that can be sold, in any

iven county. In adopting the provisions of New York, the construction
fore put upon the statutes by the courts of New York must be pre-
sumed to have been contemplated.

The bill alleges that the railroad and its appurtenances were not as-
sessed or equalized upon that principle in any of the counties whose
collectors are made parties, but that, on the contrary, they ‘ lumped said
lands and superstructure, and considered them as one thing, and ascer-
tained their value by taking into account the franchises of said company
and their value, the cost of comstruction, fills, embankments, tunnels,
cuts, and snow-sheds, and the fact that said road extended from San Jose,
in the State of California, to Ogden, in the Territory of Utah —a dis-
tance of about eight hundred and seventy-five miles — and there formed
a junction with the Union Pacific, and constitutes & part of a line of
railroads extending from the Pacific to the Atlantic Ocean, and the
amount of business transacted by said plaintiff on said road, and the
profits derived by said plaintiff therefrom ; all of which as complainants
aver, was contrary to the rules prescribed by the statute of such State in
such cases made and provided.” If this is so, — and, for the purposes of
this motion heard upon the bill alone, the allegation must be taken as
true — the assessment was made in direct violation of the provisions of
the statute.

Upon the hypothesis alleged, many elements were considered which the
statute does not contemplate. In addition to other improper elements
considered, such an assessment would be equivalent to taking the valu-
ation of an undivided part of the whole road extending entirely across
two states and a part of a territory, and in principle, like the case of
S. & M R. Co.v. }}Jorgan Co. 14 I1l. 163, it would be taking into con-
sideration value given to it by its connection with other property outside
of the said counties, and even outside the state in which the assessments
were made ; or, in other words, assessing the entire road,including prop-
erty ouside of the several counties and state where the assessments were
made, and then taking a proportionate part of the whole, corresponding
to the number of miles of road situate in the particular county where
the assessment is made. If the assessment had been made in the mode,
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and upon the principle prescribed by the statute, without actual fraud,
it would, doubtless, be incompetent for the court to inquire into any error
of judgment in ascertaining the value, however gross it might be.

The law has devolved upon the assessors the sole duty of determining
the amount, and upon the boards of equalization the duty and power
of equalizing, and their determination is final, provided they act in the
mode, and upon the principle which the statute requires. But they can-
not depart ggm the mode or the principle prescribed, for when they
do this, they act without authority. The court can only inquire as to
whether they have pursued the statute. In this case the allegations of
the bill being taken as true, as they must be, as now presented, it is
apparent that the assessment has not been made or equalized in pursu-
ance of the statute, either in the mode of assessment, namely, by assess-
ing the land and improvements separately, or in the principle adopted
for ascertaining the value. Section 3650 of the Political Codl; expressly
provides for listing. ¢ All personal property showing the number, kind,
and quality ; but a failure to enumerate in detail such personal property
does not tnvalidate the assessment;” and section 3807 provides that
“When land is sold for taxes correctly imposed, as the property of a
particular person, no misnomer of the owner, or sup owner, or other
mistake relating to the OWNERSHIP thereof, affects the sale, or renders it
void or voidable.” Thus it is provided, that a failure to mention in
detail personal property, or to name the true owner of real estate other-
wise * correctly *’ assessed, shall not vitiate the assessment; but we find
no saving clause to protect an assessment substantially defective by a
failure to assess in the mode, as to assess the land and improvements
separately, and upon the principle prescribed by the statute — such
defects as now appear to exist in this assessment. The maxim ezpressio
unius ezclusio alterius est, would seem to be peculiarly applicable.

It has often been held by the supreme court of California and the courts
of other states, that taxes and street assessments not assessed in strict
accordance with the provisions of the statute are void. The statute con-
fers the power, and it affords the measure of Ewer. Smith v. Davis, 30
Cal. 537 ; Kelsey v. Abbott, 18 Cal. 618; Moss v. Shear, 25 Cal. 88;
Blatner v. Daviz. 82 Cal. 829; Taylor v. Donner, 81 Cal. 482 ; People
v. Sneath 4 Arnold, 28 Cal. 615; Falkner v. Hunt, 16 Cal. 167, 172-8;
see, also, Shimmin v. Inman, 26 Me. 228 ; Willey v. Scoville’s Lessees, 9
Ohio, 43 ; Blackwell on Tax Titles, 176.

In our judgment, the several assessments in question have not been
made in accordunce with the provisions of the statute in the particulars
indicated, and on those grounds they are void.

But the mere fact alone, that the tax levied is void, affords no ground
for equitable relief. Are there any other circumstances alleged which
present a proper case for equitable cognizance ? The bill alleges that the
several tax-collectors, who are defendants, threaten to collect and will
collect the said several taxes by forced sale of the said railroad, fixtures,
and appurtenances, unless voluntarily paid by said Central Pacific Rail-
road gompa.n ; that they will sell the same and give certificates of sale
and deeds to the purchasers, under the laws of the State; that said deeds
will be conclusive evidence of the validity of.said assessments, and the
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regularity of the proceedings thereon, and in that event the capital stock
of said company owned by defendant will become valueless; or, if the
said defendant, the Central Pacific Railroad Company, should pay said
taxes to prevent said sale, the complainants will be degrived of a proper
portion of dividends, &c. The Political Code provides or sales, for taxes,
and that certificates of sales, and deeds containming certain enumerated re-
citals shall be given to the purchasers; and section 8786 provides, that
the deed so given shall be ¢ primary evidence” [that is to say, primd
Jacie evidence, or ¢ that which suffices for the proof of a particular fact,
until contradicted and overcome by other evidence.” See Civ. Pro.
1888] that: —

¢ 1. The property was assessed as required by law ;

¢ 2. The property was equalized as required by law ;

“ 8. The taxes were levied in accordance with law ;

¢t 4, The taxes were not paid ;

“5, Ata &roper time and place the property was sold as prescribed by
law, and by the proper officer ;

¢ 6. The property was not redeemed ;

« 7, The person who executed the deed was the proper officer ;

“ 8. Where the real estate was sold to taxes on personal property,
that the real estate belonged to the person fi:.{le to pay the tax.’

* And conclusive evidence of the regularity of all other proceedings, from
the assessment by the assessor, inclusive, ap to the execution of the deed.”
(Sec. 8787).

That such a deed would cast a cloud upon the title, if nothing worse,
there can be no doubt. It would only be necessary for the plaintiff to
produce his deed to show title. It would then devolve upon the defend-
ant to show affirmatively, by evidence dekors the deed, such fatal de-
fects in the assessment as it is admissible to show under the provisions
cited, the deed itself being conclusive as to other particulars; and this
brings it within the test by which the question is determined whether a
deed would be a cloud upon title, establisked in this State by the decisions
of the supreme court. * The true test, as we conceive, by which the
question, whether a deed would cast a cloud upon the title of the plaintiff,
may be determined, is this : —

“ Would the owner of the property in an action of ejectment, brought
by the adverse party, founded on the deed, be required to offer evidence to
defeat the recovery ? If such proof would be necessary, the cloud would
ezist ; if no proof would be necessary, no shade would be cast by the pres-
ence of the'deed.” Pizley v. Huggins, 15 Cal. 183—4 ; Thompson v. Lynch,
29 Cal. 189; Hager v. Shindler, 29 Cal. 47; Arrington v. Liscom, 84
Cal. 865.

This test is also recognized by implication by the United States supreme
court, in Hannewinkle v. Georgitowlr);, 15 Wal( 548. It is only necessary
to introduce the deed under the statute to make out a title. It is not nec-
essary to introduce the record of the prior proceedings, which show the
invalidity of the assessment. In such cases the court will interfere by in-
junction to prevent a cloud being cast upon the title. The court will en-
join the casting of a cloud upon a title in cases wherein the cloud itself,
when cast, would be removed. Palmer v. Boling, 8 Cal. 888; Fremont v.
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Boling, 11 Cal. 880 ; Pizley v. Huggins, 15 Cal. 127 ; Hibernia S. 4 L.
Soc. v. Ordway, 38 Cal. 681-2; Shattuck v. Carson, 2 Cal. 588; Guy v.
Hermance, 5 Cal. 18 ; England v. Lewis, 25 Cal. 887 ; Alverson v. Jones,
10 Cal. 9-11; Pettit v. Shepherd, 5 Paige, 501. In Dows v. City of Chi-
cago, 11 Wal. 112, where a bill was filed by a stockholder of the Union
National Bank against the bank and the city, to restrain the collection of
a tax levied upon the stock, the complainant alleged only the invalidity of
the assessment, without any special circumstances of equitable cognizance.
The bill was not sustained expressly on this ground. The bank filed a
cross-bill, in which it that a sale of the stock would subject it to a
multitude of suits, &c. The court, in deciding the case, say in regard to
the eross-bill filed by the bank : ¢ Were it an original bill, the jurisdiction
of the court might be sustained on that ground. But as a cross-bill, it must
follow the fate of the original bill.” This case is, therefore, authority in
favor of the proposition that a bill alleging equitable circumstances of a
similar character to those alleged in this bﬁf, in addition to the invalidity
of the tax, will be sustained. We think that an act that results in casting
a cloud upon the title of real estate is an ordinary ground of equitable re-
lief, and that this bill, in addition to the invalidity of the tax, shows spe-
eial circumstances sufficient to justify an injunction.

Let an injunction issae, reatmm:g proceedings, in pursuance of the
prayer of the bill, until further ordered by the court.
OFFMAN, J., concurred.

SUPREME COURT OF ILLINOIS.

ISSUING INJUNCTION ON S8UNDAY.— ORIGIN OF THE RULE THAT SUNDAY
I8 DIES NON JURIDICUS.

JAMES LANGABER v. THE FAIRBURY, PONTIAC, AND N. W.
R.R. CO. ET AL.

In @& case of necessity a court may sssue a writ of injunction on Sunday.

OpmvioN by BREESE, J. This was a bill in chancery in the Livingston
circuit court, §raying for a writ of injunction to restrain the Fairbury,
Pontiac, and Northwestern Railway Company from taking possession of
one of the principal streets (Walnut) in the incorporated town of Fair-
bug, for the purpose of gmdit‘;f, tieing and ironing the same for the track
of their railroad. The bill is filed by a large property owner on the street
to be taken by the railway, and it alleges that the company, immediately
after twelve o’clock of the nifght of Saturday, with a force of men
had taken violent possession of the street, for the express and avowed pur-
gae of finishing their track through its entire length before the mnext

onday morning, and that they had selected Sunday for the work for the
expreas purpose of evading an injunction and avoiding the process of court,
and for the Eurpose of obtaining and holding the street wit%out paying for

ity or the thereby occasioned to the property owners upon it.
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That the company has not paid or offered to pay anything to any person
injured by the proposed occupancy of that street, nor taken any steps or
measures to estimate the damages, or have the same assessed in pursuance
of law. It is also alleged the c:sompa.n(g7 is wholly insolvent, and if it is
permitted to take possession, control, and use that street for the purpose of
operating their trains over the same, without paying complainant the dam-
ages he will sustain in consequence thereof, he will be without remed
in the premises, and will absolutely lose at least one half the value of his
property in consequence thereof, and that the grading for railway purposes
wilf) greatly injure the street and complainant's property, and unless the
company, tixe contractors, and their agents and servants are restrained by
injunction issued forthwith, the road will be finished through the street to-
day, Sunday, and that the company and its contractors are doing the work
on this day, Sunday, in order to avoid paying complainant his damages,
and to defraud him out of the same, which they will accomplish success-
fully unless immediately enjoined by process of the court.

This bill was presented to the master in chancery in the absence of the
circuit judge on Sunday ; the writ of injunction was ordered by the master
on that day, and issued by the clerk, and served by the sheriff on the
same day. At the September term following a motion was made to quash
the writ, which was aﬂowed and the bill dismissed.

Complainant brings the record here by writ of error, and assigns this
action of the court as error.

The bill on its face presents strong grounds for the interference of a
court of chancery, and justified the ordering and issuing a writ of injunc-
tion, But the lRli,fend,a.ni: insists if this be 8o, no valid writ could issue on
Sunday. He insists that the order of the master in chancerg being made
on Sunday was void, for the reason it was a judicial act, and Sunday is not
a judicial day. As a general proposition it may be conceded Sunday is
not a day in law for proceedings, contracts, &c. 2 Inst. 264.

Anciently, however, courts of justice did sit on Sunday. The early
Christians of the sixth century and before used all days alike for hearing
of causes, not sparing the Sunday itself ; but in the year 517 a canon was
promulgated exempting Sundays. Other canons were adopted in subse-
quent years, exempting other days, which were all revised and adopted by
the Saxon kings, and all confirmed by William the Conqueror and Hen
the Second, and in that way became a part of the common law of England.
Swann v. Broome, 8 Burrow, 1595. By the canons of the church, Sun-
day was decreed dies non juridicus, and by the same canons other days
were declared unjuridical, as the day of the Purification of the Blessed
Virgin Mary, the feast of the Ascension, the feast of St. John the Baptist,
and All Saints and All Souls days. These were as much unjuridical days
as Sunday, yet the most devoted admirer of the common law would not
hesitate to say that the proceedings of a court of justice in this State on
either of those days would be valid. Yet by the common law no valid ju-
dicial act could be performed on either of those days. Why, then, if such
an act can be done and have binding force on these unjudicial days in this
State, why should not equal efficacy be accorded to the same act if done
on the other unjudicial day, viz. Sunday? It is answered that secular
employment of any kind is prohibited by our Criminal Code, and refer-
ence is made to section 144.
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We had occasion, in Joknson v. The People, 81 Ill. 469, to express
briefly our views of this question, the case being one where a recognizance
had been taken by a magistrate on Sunday, from which the cognizor
sought to be disc , on the ground that having been taken on Sunday,
and being a judicial act, it was void and of no effect. This court said,
generally judicial acts cannot be performed on Sunday, but the recogni-
zance was held to be valid and no violation of the section referred to. That
we were to understand by the word ‘¢ necessity ”’ not a physical and ab-
solute necessity, but the moral fitness or propriety of the work done under
the circumstances of each particular case; that any work, therefore,

to be done to secure the public safety by the safekeeping of a
felon, or delivering him to bail, must come within the true meaning of the
exception in the statute; that neither the peace or good order of society
was disturbed by such a proceeding, as it may be, and usually is, silently
conducted. The notion tiat Sunday is a day so sacred that no judicial
act can be performed, had its origin with ecclesiastics of an unenlightened
age, and rests upon no substantial basis; and if it is the doctrine of the
common law, it need not have application here, in this day of thought and
increased enlightenment. Men are freer now than then, and are permitted
to regard acts as innocent and harmless which were then deemed sac-
rilegious and worthy of anathema. So long as our own statute is not
violated, so long as nothing is done which it forbids, there can be no
reasonable ground for complaint. There is nothing in our constitution of
government inhibiting the general assembly from declaring Sunday to be
dies non juridicus. e step has been taken in that direction, by provid-
ing, by law, as follows : On proof being made before any judge or justice
of the peace, or clerk of the circuit court within this State, that a debtor
is actually absconding or concealed, or stands in defiance of an officer dul
authorized to arrest him on civil process, or has departed this State wi
the intention of having his effects and personal estate removed out of the
State, or intends to depart with such intention, it shall be lawful for the
clerk to issue, and the aEeriﬁ or other officer to serve an attachment against
such debtor on Sunday, or any other day, as is directed in this chapter.
tl}l. S. 1845, ch. 9, sec. 27. Here thi; dies non juridicus was selected by

e railroad company as the proper day to commit a t outrage upon
private and public zights, bglieg?ng tie arm of thegrl?w could not be
extended on that day to arrest them in their high-handed and unlawful
design. To the complainant, the acts they were organized to perpetrate
on that day were fraught with irreparable injury. Feeble indeed would
be the judicial arm if it could not reach such miscreants. To save a debt
of twenty dollars, judicial acts can be performed on Sunday, and ministe-
rial as well. To prevent the ruin of an individual such an act must not
be done! Lame and impotent conclusion. In Comyn’s Digest, title
“ Temp,” under the head Dies non juridicus, it is said the chancery is
always open. So the exchequer may sit upon a Sunday or out of term.
Sthed. p. 405. There is nothing, to an intelligent mind, revolting in this.
Suppose, in times of high sol.itical excitement, a citizen is indicted for
treason, and judgment of death pronounced against him by a servile
judge, who, not a slave of the crown, as were Trevelyan, Scroggs, and
Jeffries, but yet the slave of an enraged populace, on an indictment never




.

104 THE AMERICAN LAW TIMES REPORTS. | March, 1874.
Vol. I] MolnTYRs v. CAGLEY. {No. 3.

returned into court or found by a grand jury, and defective in ev
essential, and this judgment pronounced on Saturday, and the time of his
execution fixed on the following Monday. To arrest this proposed judicial
murder, an application is made to a member of the appellate court on the
intervening ibath; who would justify the judge should he fold his arms,
and on the plea the day was not a judicial day, suffer the victim to be led
to execution? The necessity of the case would be the law of the ease.
The judge who has no reu})ect for this principle is unworthy the ermine,
and an unfit conservator of the righta of the citizen. The case before us
is not one of life or death, but involves irreparable injury to property.
An imperious necessity demanded the prompt interposition of chancery.
On that principle the act is fully justified. This is the dictate of right,
of reason, of common justice and common sense.

The decree of the court below, quashing the writ of injunction and dis-
missing the bill, is reversed, and the cause remanded for further proceed-

ings.
A. E. Harding, for appellant.
R. @. Ingersoll, L. K. Payson § N.J. Pillsbury, for appellees.

SUPREME COURT OF IOWA.
[SErrEMBER TERM, 1873.]

PENALTY. — LIQUIDATED DAMAGES. —STIPULATION FOR RECOVERY OF
FURTHER SUM IF NOTE SUED UPON.

J. 8. McINTYRE, Appellant, v. GEORGE CAGLEY.

The defendant made a promsissory note payable to the plaintiff to which this clause
wacf;zdded, “ And we agree also to pg;yan aaonwyr; Jee B}t ten lfer cent. §f this
note is collected by suit.” The note Raving been put in sutt, held that the stipu-
lated ten per cent. could be recovered, and that it was not sn the nature of a pen-
alty, but of liquidated damages.

THis action was brought upon a promissory note, as follows : —

¢« $472.65. CLARINDA, Iowa, November 12, 1872.

“ Ninety days after date, for value received, we jointly and severally
promise to pay to J. S. Mclntyre, or order, the sum of four hundred and
seventy-two 65-100 dollars, with interest from maturity at the rate of ten
per cent. per annum, interest payable annually ; payable at the First Na-
tional Bank, Clarinda ; and we agree also to pay an attorney’s fee of ten
per cent. if this note is collected by suit.

(Signed) “ GEORGE CAGLEY,”

The defendant made default, and the plaintiff gave the note in evi-
dence, and moved the court for judgment &ereon for the amount thereof

with interest and costs, and ten per cent. for attorney’s fees, as stipulated
in the note and demanded in the petition. The court refused to render
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judgment for the stipulated attorney’s fee unlees plaintiff would prove
that sach fee was reasonable. This plai tiﬁdecl.inefto do, and the court

refused to assess the attorney's fee as a part of the amount due on the
note. Plaintiff appeals.

11‘7. w. Mbnma?, for a t.

o appearance for appellee.

MILLI;!B, J. The oogrt below held that the stipulation in the note sued
on, by which the maker agrees to pay ¢ an attorney’s fee of ten per cent.”
on the amount of the note, was in the nature of a penalty to cover the ex-
pense of collecting the note by action, and therefore reasonable only to the
extent of such actual expense, which must be shown by evidence.

We have decided in a number of cases that it is competent for parties
to written instruments for the payment of money, to stipulate for the pay-
ment of a reasonable sum as an attorney’s fee, w{ere sait is brought to en-
force payment of the money due on the instrument, and that such
ments will be enforced. See McGHll v. Griffin et uz. 82 Iowa, 445, where
the cases are collected and reviewed. In none of those cases, however,
did the question here made arise. In those cases the agreement was to
pay & “ reasonable’” sum ; here it is to pay a fixed amount, viz. ten per
centum on the amount of the note.

One of the rules of construction in cases of this nature is, that the ac-
tion of the cganrt will ntg: be deﬁxlled mt(llne determined by the tchlc t:ol:;;l
the ies have seen fit to a to sum agreed upon.
the m called it & penalty, ofp’{ren it no name at all, it will be treated
88 liquidated damages, if, f'll'om e nature of the agreement and the sur-
rounding circumstances, and in reason and justice it ought so to be.
Sainter v. Ferguson, T Com. Bench, 716 ; Chamberlain v. Bagley, 11 N.
H. 234; Brewster v. Edgerly, 18 Ib. 275; Mundy v. Culver, 18 Barb,
336 ; Foley v. McKeegan, 4 Iowa, 1, and cases cited on page 6. And on
the other hand, althovfh they call the sum liquidated damages, it will be
treated as a penalty, if, from a consideration of the whole contract, it ap-
pears that the parties intended it as such, or if, where the injury is cer-
tain, the sum fixed upon is clearly disproportionate to the injury, and the
real claim which grows out of it. Foley v. McKeegan, supra, and cases
cited

Among the principles upon which this question should be determined
are these : that the sum agreed upon will be treated as a penalty, unless,
Jfirst, it be payable for an uncertain amount ; and, second, unless it be pay-
able for one breach of contract, or, if for many, unless the da to
arise from each of them are of uncertain amount. Foley v. Mcﬁeegan,
supra ; 8 Parsons on Con. 169, and cases cited in notes.

Taylor v. Sandiford, T Wheat. 13, Marshall, C. J., says: ¢ In fen-
eral, a sum of money in gross, to be paid for the non-performance of an
agreement, is considered a penalty, the legal operation of which is to cover
. the damages which the };)arty in whose favor the stipulation is made may
have sustained from the breach of the contract by the opposite party.”

Guided by these principles, we are of opinion that the stipulation in the
note to pay the attorney’s fee, cannot be properly as a .
Itis not to be paid for the non-performance of an agreement. It does
not become payable, nor does it create any liability whatever, upon the
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maturity of the note, unless suit is brought to enforce collection thereof. It
is an agreement to reimburse the plamtiff for his expenses incurred in
collecting the note by suit. Williams v. Meeker, 29 Iowa, 292. Again, it
is payable for an injury of uncertain amount and extent. It is not like a
case of a promise to pay two thousand dollars, if the promisor fail to pay
one thousand dollars in three months ; in which case it is obvious that the
larger sum is a penalty for the non-payment of the smaller one, even
though the parties call it liquidated damages. The injury in such case is
a certain one, and the measure of damages is also certain — being 1
interest on the sum due. Bagley v. Peddie, 5 Sandf. 192 ; Willtams v.
Dakin, 22 Wend. 211 ; Hoag v. &c@t‘nm’a, Ib. 168 ; Heard v. Bowers, 23
Pick. 455 ; Mead v. Wheeler, 18 N. H. 851. But in the case before us
the measure of es is uncertain. What would be a reasonable
amount to reimburse the plaintiff for the fees of an attorney in prosecut-
ing a suit upon the note,and collecting the amount due thereon, is not
certain, and, in the absence of an agreement of the parties, would have to
be ascertained by the court or a jury upon evidence. In cases like this,
the parties may agree beforehand what the injury shall be valued at, or
what shall be taken as a compensation ; for if the court should set it aside,
it can only do what the parties had a right to, and have done, and that is,
arrive at a general probability by a consideration of all the circumstances
of the case. The court would have to hear testimony and determine
therefrom the measure of the injury. It being impossible to define with
certainty beforehand, by reference to a money standard, the measure of
the injury, it was competent for the parties to agree thereon, which they
have done. The collection of a note of the amount of the one sued on in
this case might, under some circumstances, involve labor and expense much
greater than under others. There being this uncertainty, the sum agreed
upon by the ies will not be treated as a penalty, unless for such obvi-
ous excess and disproportion to rational expectation of injury, as to make
it clear that the principle of compensation was wholly di ed, which
does not appear in this case. 8 Parsons on Contracts, pages 159, 160, 161,
and notes.

Of course if this sortof an agreement be resorted to as a cloak for usury,
and it is so made to appear in an action thereon, it will be treated as any
other usurious contract. The party would not be permitted to recover a
sum of money under the denomination of attorney’s fees, which was in
fact unlawful interest.

The judgment of the court below will be Reversed.

COLE, J., dissenting. I dissent because the opinion seems to me to be
contrary to the well settled rules respecting ﬁenai)ties and liquidated dam-
ages ; and because its tendency will be to subject debtors to hard and ex
cessive exactions under the name of attorney’s fees. :

It will be observed that the opinion is grounded u&n the construction
of the contract, and holds that the sum stipulated to be paid is liquidated
damages. If this is correct, then the same construction must follow if the
sum stipulated was two, three, five, or.ten times as great. And it requires
no prophet to foretell that, under such a construction, the exactions for
attorney’s fees, in name, will soon become exorbitant and oppressive.

In my opinion, the sum fixed should be construed as a penalty, and the
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plaintiff allowed to recover thereunder such sum as he can show to be a
reasonable attorney’s fee in the particular case. And this, because, First.
The rule is universal to construe such fixed sum as a penalty, unless the
intent to make it liquidated damages is manifested beyond a reasonable
doubt — in this case such intent i8 not manifested, and the term * liqui-
dated dam ” is not even used. Second. The sum fixed is to be paid by
reason of a default in the payment of a sum of mon:j' at a specified time ;
and in such cases courts never construe the sum fixed as liquidated dam-
, but always as a penalty. Kuhn v. Myers et al. (present term).
ﬁd. The plaintiff may not lawfully have more than ten per cent. for
the use of his money, and if the stipulated sum is in excess of a reasonable
attorney’s fee, which is all plaintiff can have to pay, he does obtain more
than that rate, and under the foregoing opinion could successfully violate
the law in this respect, for it would be, as held therein, liquidated dam-
ages, and not interest or usury. And, finally, Because if the stipulated
sum is construed as a penalty, perfect and complete justice will thereby be
meted out to both parties : for that the defendant would have to indemnify
the plaintiff for the default, by paying him the reasonable attorney’s fee
expended in the case: and the plaintiff would be prevented from talki
the money of the defendant without an equivalent. This, very briefly, 18
the law and the right, as I am able to see them ; but I cannot comprehend,
as such in truth, either the reason, the law, or the justice of the foregoing
opinion and its results. The judgment of the court below ought, there-
fore, to be affirmed, and not Reversed.

SUPREME JUDICIAL COURT OF MASSACHUSETTS.
[To APPEAR IN 109 Mass.]

BILL IN EQUITY.— PAROL EVIDENCE.— ABSOLUTE CONVEYANCE HELD
TO BE A MORTGAGE.

CAMPBELL v. DEARBORN.

4 bill in equity, to declare the plaintiff entitled to redeem land, which the defendant
holds by an absolute conveyance from him, may be maintained upon parol proof
that he bought the land with money borrowed fFom the defendant, and, though he
executed his absolute deed intelligently, yet parties understood that it was in-
tended as security for the loan.

B v EQUITY, filed July 12, 1869, to compel a reconveyance of land
by the defendant to the eglmm:xﬁ, on the ground that the plaintiff’s con-
veyance of it to the defendant, although in form absolute, was in sub-
stance a mo: .

The bill alleged that the plaintiff on June 11, 1866, agreed with Ar-
temas Tirvill for the purchase by him from said Tirrill of a parcel of
land in Charlestown, and at the same time Tirrill gave him a bond to
convey the land at any time within three years from said June 11, upon
the payment to him of $5,500, the plaintiff to pay all assessments upon the

.
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land meanwhile ; that since taking the bond the plaintiff has occupied
the land ; that in the early of June, 1869, he made arrangements to
borrow the sam of $5,500 from Charles J. Walker, in order to tender
the same to Tirrill, and secure performance of his obligation to convey,
within the time fixed in the bond ; that on June 11, 1869, being disap-
pointed in finding Walker, he met the defendant; that the defendant
expressed regret that the plaintiff should be obliged to lose fulfilment of
the bond through not having in time the money required, and voluntarily
offered to lend to the plaintiff the required amount, and the plaintiff
accepted the offer as an act of friendship, as he sup ; that the de-
fendant and the plaintiff went immediately to Ti and tendered to
him said sum of $5,500, and Tirrill thereupon delivered to the plaintiff his
deed of the land in fee simple, in compliance with the bond, which deed
was dated May 21, and was acknowledged before the defendant as a
justice of the peace on said June 11, 1869; that upon leaving Tirrill the
defendant said to the plaintiff that he ought to be secured for his loan in
some way, and proposed that they should go to the defendant’s attorney,
to have the necessary papers prepared ; that they thereupon went to the
attorney’s office, where the defendant and the attorney consulted together
privately, and, without consulting the plaintiff, an instrument was drawn,
and handed him to sign, which upon reading he found to be drawn to con-
vey the land in fee simple to the defendant ; that the plaintiff objected to
this form of conveyance, and desired to have & mortgage drawn instead,
but was assured by both the attorney and the defendant that the instru-
ment prepared would have the same effect; that, being ignorant of the
legal effect of -said instrument made under such circumstances, and rely-
ing on the statements of the attorney and the defendant, he on said June
11, executed and delivered said deed to the defendant; and that it was
recorded in the rf;glustry of deeds at the same time with Tirrill’s deed.

The bill also alleged that the plaintiff believed, and from the manner
and declarations of the defendant at the time, had every reason to be-
lieve, that the loan was prompted by the kindness of a friend, and was a
gratuitous loan, and one which he was to immediately repay, and he ac-
cepted it accordingly; that on the same day he asked the defendant
how soon the money must be repaid, and the defendant replied, “In a
few days;” that the plaintiff at the same time said to the defendant
that he had arranged for a permanent loan on the land and thought
the matter could be settled on the next day, June 12; that on said
June 12 Charles J. Walker, who had agreed to lend the plaintiff $5,000
upon a mortgage on the land, was not ready to do so, as his attor-
ney desired more time to examine the title, and the plaintiff went to
the defendant and stated the occasion of delay, and asked him to be
ready to receive the money advanced and execute & deed conveying the
land back to the plaintiff the next Monday ; that the defendant replied
that he was going to Philadelphia on that day, but would settle the mat-
ter upon his retufn, which would be about June 17 ; and that at this
interview, the plaintiff, feeling very grateful to the defendant for what
he had dome, suggested that he was dis to pay him for his trouble
in the premises, but the defendant replied, * Never mind now, we will
make that all right,” from which the plaintiff inferred that the defendant
would make no charge for the loan. :

.
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The bill further alleged that on the 17th, 18th, and 19th of June the
laintiff endeavored to find the defendant and repay his loan and obtain
is deed, but was unable to find him ; that on the 21st of June the plain-

tiff saw the said attorney of the defendant, who had told him that the
attorney was authorized to settle the matter, and said attorney informed
the plawntiff that the defendant would not reconvey the land unless he was
paid the sum advanced and $500 besides for the use of the money, whereat
the plaintiff was greatly astonished and so stated to the attorney; that
the plaintiff afterwards saw the defendant, and objected to the charge,
and gave him to understand that he supposed the loan to be itous,
but rather than have any ill feeling he would pay $250 ; that the defend-
ant refused to accept that sum ; and that the plaintiff has been desirous
of obtaining a reconveyance of the land, and has tendered the defendant
the said sum of 85,500 with legal interest from the time of the loan, and
has also tendered a deed reconveying the land to the plaintiff, to be exe-
cuted by the defendant; but that the defendant refused to accept the
tender and to execute the deed.

The prayer was  that the plaintiff may have proper relief in the prem-
ises ; that an account may be taken of what, if anything, is due to the
defendant for principal and interest on said loan; that the plaintiff may
be permitted to redeem the land, he being ready and willing, and hereby
offering, to pay what, if anything, shall ap to be due in resxect to
said loan and interest accrued ; and that the defendant may be decreed
to convey the land to the plaintiff in fee, free from all incumbrances made
by him or any person claiming under him, and may be restrained from

ma.kmﬁ' any sale or conveyance thereof to any person or persons pending
this bill.”

The defendant, in his answer, denied that he ever made or offered to
make any loan to the plaintiff ; alleged that, on the contrary, he refused
arequest of the plaintiff for a loan ; and further alleged that *the de-
fendant agreed to pay Tirrill the said sum of $5,500 for the premises de-
scribed in the bill, provided the title to said premises should stand in the
defendant’s name,” and the plaintiff agreed that immediately on payment
of the sum to Tirrill the land should be conveyed in fee simple to the de-
fendant, ¢ and the plaintiff should not have any interest or title thereto ;"
that thereupon the defendant paid the 5,500 to Tirrill, and Tirrill exe-
cuted and delivered to the plaintiff a deed of the land; that the plaintiff
did not have any title or interest in the purchase money or any part
thereof, but the whole of it was property of the defendant ; that the land
was not purchased of Tirrill for the benefit of the plaintiff, ¢ neither did
the defendant agree to purchase it for the benefit of the plaintiff, but for
the use and benefit of the defendant ; ” that by said purchase the equita-
ble title to the land was vested in the defendant; and that the plaintiff,
in pursuance of his said agreement, did convey the land to the defendant
in fee simple, “for the purpose of vesting both the legal and equitable
title in the defendant ;” that the agreement between the plaintiff and the
defendant, that the plaintiff should make such an absolute conveyance,
and no other, was fair and distinet ; that * before and at the time of said
payment to said Tirrill ” the defendant refused ‘ to lend the plaintiff said
money, and to allow the plaintiff to have any interest in said money or
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the premises purchased therewith;” and that the plaintiff’s deed was
read in his presence and hearing before he executed it, and he was then
and there informed that it was an absolute conveyance and that he
thereby ceased to have any interest whatever in the land.

The answer also alleged that afterwards, and as an independent trans-
action, the defendant at’the plaintiff’s request orally agreed to reconvey
the land to him for the consideration of $6,000 to be paid on June 18,
1869, together with such charges as the defendant should make for his ex-
penses incident to the several conveyances ; that although the defendant
then well knew, and still insists, that this agreement had no legal force or
effect, for the reason that it was not in writing, yet on the day named he
was ready and willing to perform his part of it, but the plaintiff neglected
and refused to perform his own part or pay any sum whatever, and there-
upon the defens.:.nt considered himself released from all obligations to the
plaintiff ; that on June 19, 1869, he made another oral &g’l_eement with
the plaintiff to reconvey the land to him for the sum of 6,000, together
with such expenses as the defendant had incurred by reason of said con-
veyances, provided the agreement should be carried into effect forthwith,
and the plaintiff then and there agreed to pay said sum ; that the defend-
ant on the same day executed a quitclaim deed, with the usual covenants,
conveying the land to the plaintiff in pursuance of this agreement, and has
repeatedly tendered this deed to the plaintiff ; but that the plaintiff re-
fused to comply with the agreement, and to pay the expenses incurred by
the defendant in the premises; and that the defendant “ now and always
has denied that the plaintiff had any right to or interest in said premises,
except such as he may have acquired under said parol agreements made
subsequently to and independently of the conveyance’ from the plaintiff
to the defendant.

The answer then denied * that the defendant, or any one in his behalf,
or at his request, or with his knowledge, ever made any representations or
intimation to the plaintiff that the conveyance of the plaintiff to the de-
fendant was or had the effect of anything but an absolute conveyance in
fee simple : ” alleged “that the plaintiff well knew the contents and the
legal effect thereof, and the same was fully explained to and understood
by the plaintiff before the execution thereof, and no assurances or intima-
tions were made, at or before the execution or delivery thereof, that the
land would be reconveyed ;”’ denied ¢ that the plaintiff has ever tendered
to the defendant the amount paid by him and interest thereon, or, any
other sum as alleged ; ”’ set up the statute of frauds ¢ in answer to the sev-
eral averments of contracts, agreements, promises, and trusts concerning the
premises with, to, or for the benefit of the plaintiff in the bill contained,
and to so much of the bill as sets forth any pretended contract, agreement,
trust, or confidence between the plaintiff a.ncF the defendant, or as seeks any
relief or discovery, of the defenga.nt, of or concerning any pretended con-
tract, agreement, trust, or confidence between the plaintiff and the de-
fendant, touching the land or premises mentioned in the bill, or any m
thereof ; ” denied *that the defendant, or any person thereunto by hi
lawfully authorized, did ever make or sign any writing whatsoever, of or
containing any such contract, promise, agreement, grant, or declaration
with, to, or for the benefit of the plaintiff touching the said land, or creat-
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ing any estate or interest therein, or creating or declaring any trust re-
specting the same, in or for the benefit of the plaintiff ;’ and finally denied
all the plaintiff’s allegations which were not above expressly admitted.

The plaintiff filed a general replication, and the case was heard by Colt,
J., who made the following report thereof : —

* The plaintiff was the only witness in support of his case, and testified
substantially to the facts stated in the bil.l}.) The defendant testified in
substance to the facts stated in his answer, and was confirmed in the main
sart of his evidence by the testimony of the attome? who prepared the

eed from the plaintiff to him, but who also testified more fully to what
was said between the parties at his office at the time the deed was exe-
cuted. The witnesses appeared to me to be equally entitled to credit.

“J find as a fact, that the deed to the defendant was executed by the
plaintiff intelligently, and not by accident or mistake ; and that no frand
was practised to procure its execution, other than may be inferred, if any,
from the facts testified to and here found by me. I find, from all the cir-
cumstances surrounding the transaction, and from the acts and declarations
of the parties at the time, that the plaintiff believed, and had reason to
believe, that the payment made to ill was made to prevent a forfeit-
ure of the plaintiff’s rights under the contract, as a friendly act on the part
of the defendant, with a view to give him further time to raise the money
due thereon, and that the defendant would within a few days, on being
repaid the purchase money and a compensation for his trouble, reconvey
the same to him. It appeared that no definite time was named for the
repayment, and no definite amount was fixed as compensation; and that
the defendant refused to take a mortgage instead of an absolute deed, in-
sisting upon the ownership of the property, and the right to charge what
he had & mind to for his services, in case he should reconvey.

“] report the case for the consideration of the full court, such order or
decree to be entered as law and justice may require.”

The pleading were made a part of the report, and the case was argued
in writing for the plaintiff, and orally for the defendant, in January, 1871,
and was decided in September, 1878.

@. A. Somerby, G. B. Bigelow § S. C. Darling, for the plaintiff.

. W. 8. Gardner, for the defendant.

WEeLLS, J. Regarding the money paid to Tirrill for the land as the
money of the plaintiff, by loan from the defendant, there is still no result-
ing trust in favor of the plaintiff arising from the whole transaction. A
deed was taken to the plaintiff, according to his equitable interest; and
he thereupon comreyedP to the defendant by his own deed. The recitals
and covenants of that deed preclude him from setting up any trusts by
ilgg]ieation, against its express terms. Blodgett v. %ldréth, 103 Mass.
484. His agreement with the defendant for a reconveyance cannot be
enforced as a contract for an interest in lands; Gen. Sts. ¢. 105, § 1; nor
will it create an express trust ; Gen. Sts. ¢. 100, § 19. The question then
is, Can the deedxge converted into a mortgage, or impeached and set
aside, or its operation restricted, upon any ground properly cognizable in
a court of chancery ?

This question was somewhat discussed, though not decided, in Newton
v. Fay, 10 Allen, 505. Some suggestions were made as to the bearing
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of the statute of frauds upon it, in Glass v. Hulbert, 102 Mass. 24.
For the reasons there suggested, we do not regard the statute of frauds
as interposing any insuperable obstacle to the granting of relief in such a
case ; because relief, if granted, is attained by setting aside the deed;
and parol evidence is availed of to establish the equitable grounds for
impeaching that instrument, and not for the purpose of setting up some
other or different contract to be substituted in its place. If proper
grounds exist and are shown for defeating the deed, the equities between
the parties will be adjusted according to the nature of the transaction
and the facts and circumstances of the case; among which may be in-
cluded the real agreement. It does not violate the statute of frauds, to
admit parol evidence of the real agreement, as an element in the proof
of fraud or other vice in the transaction, which is relied on to defeat the
written instrument.

‘What will justify a court of chancery in setting aside a former deed,
and giving the grantor an opportunity to redeem the land, on the ground
that it was conveyed o;lg for security, although no defeasance was taken,
is a question of great difficulty, and one upon which there exists a consid-
erable diversity of adjudication, as well as of opinion. In Story Eq.

1018, it is stated in general terms to be * fraud, accident, and mistake.”

4 Kent Com. (6th ed.) 142, 148, it is laid down that ¢ parol evidence
is admissible in equity, to show that an absolute deed was intended as a
mortgage, and that-the defeasance was omitted or destroyed by fraud,
surprise, or mistake.”

¢ It is determined, on the statute of frauds, that, if a mortgage is in-
tended by an absolute conveyance in one deed and a defeasance making
it redeemable in another, the first is executed, and the party goes away
with the defeasance, that is not within the statute of frauds.” Dizon v.
Parker, 2 Ves. Sen. 219, 225. Similar declarations are to be found in
Walker v. Walker, 2 Atk. 98, Joynes v. Statham, 8 Atk. 888, and Maz-
well v. Mountacute, Pre. Ch. 526 ; and adjudications in Washburn v. Mer-
rills, 1 Day, 189, Daniels v. Alvord, 2 Root, 196, and Brainerd v. Brai-
nerd, 15 Conn. 575 ; and see Story Eq. § 768.

This indeed is only one form of a.pglication of the general rule of
equity, that one, who has induced another to act upon the supposition
that a writing had been or would be given, shall not take advantage of
that act, and escape responsibility himself, by pleading the statute of
frauds on account of the absence of such writing, which has been caused
by his own fault. Besides the cases cited in GHass v. Hulbert, 102 Mass.
24, see Bartlett v. Pickersgill, 1 Eden,515; 8. C.1 Cox Ch. 15 ; Browne
on St. of Frauds, § 94. But this principle will not help the plaintiff
here, because he does not allege that any defeasance was intended or ex-
pected ; and it is found by the report that the deed ¢ was executed by
the (Flaintiﬁ intelligently, and not by accident or mistake, and that no
frand was practised to procure its execution, other than may be inferred ”
from the facts stated.

From those facts, and from the bill and answer, we think these points
must be taken to be established, to wit, 1st. that the plaintiff pur-
chased the parcel of land in controversy and held a contract from Tirrill
for its conveyance to himself upon payment of the sum of $5,500; 2d.
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that the money was paid to Tirrill, and the land conveyed by Tirrill to
the plaintiff, in fulfilment of that contract ; 8d. that the money was ad-
vanced by the defendant to the plaintiff as a loan, and the deed from the
plaintiff to the defendant was given by way of security therefor. The
report finds, ¢ from all the circumstances surrounding the transaction,
and from the acts and declarations of the parties at the time, that the
plaintiff believed and had reason to believe " this to be the case.

The defendant, in his answer, does not pretend that he ever made any
contract, either with Tirrill or the lai‘ntié), by which a price was agreed
upon to be paid by him as and for the purchase of the premises for him-
self. His only allegation to this point is, at most, indirect and equivocal.
He denies that said estate was purchased of Tirrill for the plaintiff’s ben-
efit, “ neither did this defendant agree to purchase it for the benefit of
the plaintiff, but for the use and benefit of the defendant.” This is fol-
lowed by an argumentative assertion of equitable title acquired as a
resulting trust from payment of the purchase money, and that the deed
from the plaintiff was given *for the purpose of vesting both the legal
and equitable title in the defendant.” He does allege that he ¢ agreed
to pay Tirrill the said sam of 85,500 for the premises described in the bill,
E{rovided the title to said premises should stand in the defendant’s name.”

e alleges, with sufficient fulness and minuteness, that he refused to
make a loan of the money to the plaintiff both ¢ before and at the time
of said payment to said Tirrill,” and refused * to sllow the plaintiff to
have any interest in said money, or the premises purchased therewith,”
and that it was agreed that the premises should be conveyed in fee simple
to the defendant, * and the plaintiff should not have any interest or title
thereto.”” 'He further avers “ that, before the plaintiff signed and exe-
cuted his deed to this defendant, said deed was read in the presence and
hearing of the plaintiff, and he was then and there informed that the
same was an absolute conveyance, and that he ceased thereby to have an
interest whatever therein.” Taking the facts to be literally as thus al- -
leged, they significantly suggest the inference that the money was ad-
vanced by the defendant for the accommodation of the plaintiff in his
purchase of the land, and the deed given to the defendant for his security
therefor ; but that it was between them that the plaintiff should
retain no legal right of redemption. He was to trust himself wholly to
the good faith and forbearance of the defendant.

It is alleged in the bill,and not denied in the answer, that the land has
been all the time in the occupation of the plaintiff. We think it is also
to be inferred that the land is of considerably greater value than the sum
advanced by the defendant.

From the whole case we are satisfied that it was a transaction between
borrower and lender, and not a real purchase of the land by the defend-
ant. We are brought, then, to the question, Can equity relieve in such a
case ?

The decisions in the courts of the United States, and the opinions de-
clared by its judges, are uniform in favor of the existence of the power,
and the propriety of its exercise by a court of chancery. Hughes v. Ed-
wards, 9 eat. 489 ; Sprigg v. Bank of Mount Pleasant, 14 Pet. 201,
20%; D{orm v. Nizon, 1 How. 118; Russell v. Southard, 12 How. 139 :

or. L. 8
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Taylor v. Luther, 2 Sumner, 228; Flagg v. Mann, Ib. 486 ; Jenkins v.
Kldredge, 8 Story, 181; B V. Phelps, 2 Woodb. & Min. 426;
Wyman v. Babeock, 2 Curtis C. C. 886, 898; 8. C. 19 How. 289. Al-
though not bound by the authority of the courts of the United States, in
a matter of this sort, still we deem it to be important that uniformity of
interpretation and administration of both law and equity should prevail
in the state and federal courts. We are disposed therefore to yield much
deferenee to the decisions above referred to, and to follow them, unless we
can see that they are not supported by sound principles of jurisprudence,
or that they conflict with nﬁes of law already settled by the decisions of
our own courts.

We cannot concur in the doctrine advanced in some of the cases, that
the subsequent attempt to retain the property, and refusal to permit it to
be redeemed, constitute a fraud and breach of trust, which affords ground
of jurisdiction and judicial interference. There can be no fraud or legal
wrong in the breach of a trust from which the statute withholds the
right of judicial recognition. Such conduct may sometimes ap, to re-
late back, and give character to the original transaction, by mng, in
that, an express intent to deceive and defraud. But ordinarily it will not
be connected with the original transaction otherwise than constructively,
or a8 involved in it as its legitimate consequence and natural fruit. ﬂ:
this aspect only can we regard it in the present case.

The decisions in the federal courts go to the full extent of affording re-
lief, even in the absence of proof of express deceit or fraudulent
at the time of takmg the deed, and although the instrument of defeasance
“ be omitted by design upon mutual confidence between the parties.” In
Ruseell v. Southard, 12 How. 189, 148, it is declared to be the doctrine
of the court, ‘ that, when it is alleged and proved that a loan on security
was really intended, and the defendant sets up the loan as payment of
purchase money, and the conveyance as a sale, both fraud and a vice in
the eonsideration are sufficiently averred and proved to require a court of
equity to hold the transaction to be a mortgge,” The conclusion of the
court was, * that the transaction was in substance a loan of money upon
security of the farm, and, being so, a court of equity is bound to look
- through the forms in which the contrivance of the lender has enveloped
it, aﬁ declare the conveyance of the land to be a mortgage.”

This doctrine is analogous, if not identical with that which has so fre-
quently been acted upon as to have become a general if not universal rule,
in regard to conveyances of land where provision for reconveyance is made
in the same or some contemporaneous instrument. In such cases, however
carefully and explicitly the writings are made to set forth a sale with an
agreement for repurchase, and to cut off and renounce all right of redemp-
tion or reconveyance otherwise, most courts have allowed parol evidence
of the real nature of the transaction to be given, and, upon proof that the
transaction was really and essentially upon the footing of a loan of money,
or an advance for the accommodation of the grantor, have construed the
instruments as constituting a mortgage ; holding that any clause or stipu-
lation therein, which purports to deprive the borrower of his equitable
rights of redemption, is oppression, against the po %y of the law, and to
be set aside by the courts as void. 4 Kent Com. (6th ed.) 159 ; Cruise
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Dig. (Greenl. ed.) tit. xv. c. 1, § 21; 2 Washb. Real Prop. (8d ed.) 42 ;
Williams on Prop. 858; Story Eq. § 1019; Adams Eq. 112; 8
Lead. Cas. in Eq. (83d Am. ed.), White & Tudor’s notes to Thornbrough v.
Baker, pp. 605 [*874] 4 seq.; Hare & Wallace's notes to S. C. pp. 624
*894 seq.

L The]rﬁe has been frequently recognized in Massachusetts, where, until
1855, the courts have held their jurisdiction of foreclosure and redemption
of mortgages to be limited to cases of a defeasance contained in the deed
or some other instrument under seal. Erskine v. Townsend, 2 Mass. 493 ;
Killeran v. Brown, 4 Mass. 443 ; Taylor v. Weld, 5 Mass. 109; Carey
v. Rawson, 8 Mass. 159; Parke v. Hall, 2 Pick. 206, 211; Rice v.
Riee, 4 Pick. 349; Flagg v. Mann, 14 Pick. 467, 478 ; Eaton v. Green,
22 Pick. 526. The case of Flagg v. Mann is explicit, not only upon the
authorit{ of the court thus to deal with the written instruments of the

ies, but also upon the point of the competency of parol testimony to
establish the facts by which to control their operation ; although, upon
consideration of the parol testimony in that case, the court came to
the conclusion that there was a sale in fact, and not a mere security for a

oan. .

By the St. of 1855, c. 194, § 1, jurisdiction was given to this court in
equity ¢ in all cases of fraud, and of conveyances or transfers of real es-
tate in the nature of mortgages.” Gen. Sts. c. 118, § 2. The authority
of the courts, under this clause, is ample. It is limited only by those con-
siderations which guide courts of full chancery powers in the exercise.of all
those powers.

If then the admtag:‘taken of the borrower by the lender, in requiri
of him an agreement he will forego all right of redemption in case
non-payment at the stipulated time, or an absolute deed with a bond or

ificate back, which ly recites the character of the transaction, rep-
resenting it to be a sale of land with a privilege of repurchase, be a
sufficient ground for interference in equity by restricting the operation of
the deed, and converting the writings into a mortgage, contrary to the ex-
pressed agreement, it is difficult to see why the court may not and ought
not 80 interposa to defeat the same wrong, when it attempts to reach its
object by the simpler process of an absolute deed alone. In each case the
relief is contrary to the terms of the written agreement. In one case it is
against the express words of the instrument or clause relied on as a de-
feasance, on the ground that those words are falsely written as a cover
for the practised, or an evasion of the right of redemption. In the
other it is without an instrument or clause of defeasance, on the ground
that it was oppressive and wrongful to withhold or omit the formal de-
feasance. In strictness, there is no defeasance in either case. The wrong
on the of the lender or grantor, which gives the court its power over
his is the same in both. ¢ For they who take a conveyance as a
mor&gng:ithout any defeasance are guilty of a fraud.” Cotterell v. Pur-
chase, temp. Talbot, 61. See also Barnhart v. Greenshiclds, 9
Moore P. C. 18 ; Baker v. Wind, 1 Ves. Sen. 160 ; Mellor v. Lees, 2 Atk.
1:9%; W'diagm v. Owen, 5 Myl. & Cr. 808 ; Lincoln v, Wright, 4 De Gex

m’ .

As a question of evidence, the principle is the same. In either cade the
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Larol evidence is admitted, not to vary, add to, or contradict the writings,
ut to establish the fact of an inherent fault in the trunsaction or its con-
sideration, which affords ground for avoiding the effect of the writings, by
restricting their operation, or defeating them altogether. This is a gen-
eral principle of evidence, well established and retxg;nzed both at law
and 1n equity. Stack;l)ole v. Arnold, 11 Mass. 27 ; Fletcher v. Willard,
14 Pick. 464 ; 1 Greenl. Ev. § 284 ; Perry on Trusts, § 226.

The reasons for extending the doctrine, in equity, to absolute deeds,
where there is no provision for reconveyance, are ably presented by Hare &
Wallace in their notes to Woollam v. Hearn, 2 Lead. Cas. in Eq. (8d Am.
ed.) 676, and to Thornbrough v. Baker, 8 Ib. 624. See also Adams Eq.
111; 1 Sugd. Vend. (8th Am. ed.) Perkins’s notes, pp. 267, 268, 802,
808. The doctrine thus extended is declared, in numerous decisions, to
g;evail in New York ; also in Vermont and several other states. Mr.

ashburn, in his chapter on Mo , § 1, has exhibited the law as
held in the different states, in this particular ; and the numerous references
there made, as well as by the annotators in the other treatises which we
have cited, render it superfluous to repeat them here. 2 Washb. Real
Prop. (8d ed.) 85 4 seq.

pon the whole, we are convinced that the doctrine may be adopted
without violation of the statute of frauds, or of any principle of law or evi-
dence ; and, if properly guarded in administration, may prove a sound
and salutary principle of equity jurisprudence. It is a power to be exer-
cised with the utmost caution, and only when the grounds of interference
are fully made out, so as to be clear from doubt.

It is not enough that the relation of borrower and lender, ur debtor and
creditor, existed at the time the transaction was entered upon. Negotia-
tions, begun with a view to a loan or security for a debt, may fairly ter-
minate in a sale of the property originally proposed for security. And
if, without fraud, oppression, or unfair advantage taken, a sale is the real
result, and not a form adopted as a cover or pretext, it should be sustained
by the court. It is to the determination of this question that the parol
evidence is mainly directed. '

The chief inquiry is, in most cases, whether a debt was.created by the
transaction,-or an existing debt, which formed or entered into the consid-
eration, continued and kept alive afterwards. * If the purchaser, instead
of taking the risk of the subject of the contract on himself, take a security
for repayment of the principal, that will vitiate the transaction, and ren-
der it a mortgage security.” 1 Sugd. Vend. (8th Am. ed.) 802, in sup-
port of which the citations by Mr. Perkins are numerous. But any rec-
ognition of the debt as still subsisting, if clearly established, is equally
efficacious ; as the receipt or demand of interest or part payment. Eaton
v. Green, 22 Pick. 526, 530.

Altliough proof of the existence and continuance of the debt, for which
the conveyance was made, if not decisive of the character of the transac-
tion as a mortgage, is most influential to thut effect; yet the absence of
such proof is far from being conclusive to the contrary. Rice v. Rice, 4
Pick. 849; Flagg v. Mann, 14 Pick. 467, 478 ; Russell v. Southard, 12
How. 189 ; Brown v. Dewey, 1 Sandf. Ch. 56. When it is considered
that the inquiry itself is supposed to be made necessary by the adoption of
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forms and outward appearance differing from the reality, it is hardly rea-
sonable that the absence of an actual debt, manifested by a written ac-
knowledgment or an express promise to pay, should be regarded as of
more significance than the absence of a formal defeasance. It of course
compels the party attempting to impeach the deed to make out his proofs
by other and less decisive means. But as an affirmative proposition it
cannot have much force.

A mortgage may exist without any debt or other Eersonal liability of
the mortgagor. If there is a large margin between the debt or sum ad-
vanced and the value of the land conveyed, that of itself is an assurance of

ent stronger than any promise or bond of a necessitous borrower or
s: tor. Hence inadequacy of price, in such case, becomes an important
element in establishing the character of the transaction. Inadequacy of
price, though not of itself alone sufficient ground to set in motion chancery
powers of the court, may nevertheless properly be effective to quicken
their exercise, where other sufficient ground exists ; Story Eq. §§ 289, 245,
246 ; and in connection with other evidence may afford strong ground of
inference that the transaction purporting to be a sale was not fairly and in
reality so. Kerr on Fraud and l;I;gtake, 186 and note ; Wharf v. Howell,
5 Binn. 499. .

Another circumstance, that may and ought to have much weight, is the
continuance of the grantor in the use and oocu?ation of the land as owner,
after the apparent sale and conveyance. C(ltterell v. Purchase, Cas.
tem’lp Talbot, 61 ; Lincoln v. Wright, 4 De Gex & Jones, 16.

hese several considerations have more or less weight, according to the
circumstances of each case. Conway v. Alexander, T Cranch, 218 ; Bent-
ley v. Phelps, 2 Woodb. & Min. 426. It is not necessary that all should
concar to the same result in any case. Each case must be determined
upon its own special facts ; but those-should be of clear and decisive im-

In the present case, we are able to arrive at the clear and satisfactory
conclusion that there was no real purchase of the land by the defendant,
either from Tirrill or from the plaintiff ; that his advance of the purchase
money at the request of the plaintiff created a debt upon an implied
assumpsit, if there was no express promise; and that it was the expecta-
tion of both ies that the money would be repaid soon and the land re-
conveyed. hatever ‘may have n the intention of the defendant, he
must have known that this was the expectation of the plaintiff; and it is
most favorable to him to sup that it was his own expectation also.
These conclusions are not in the least modified in his favor by an examina-
tion of his answer.

We must declare therefore that in equity he holds the title subject to
redemption 3 the plaintiff in such manner and upon such terms as shall
be determined upon a hearing therefor before a single justice.

Decree accordingly.
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SUPREME COURT OF TENNESSEH,
[OcroBER TERM, 1873.]

FOREIGN JUDGMENT.— NUL TIEL RECORD.— WANT OF NOTICE TO
DEFENDANT.

ABRAHAM BARNETT v. L. OPPENHEIMER.

When a judgment obtained in one state is sought to be enforced in another, it is
competent for the courts of the latter, under a plea of nul tiel record, to determine
whether such service was made upon the defendant tn the original action as to
give the court jurisdiction of his person. )

DEADERICK, J. This is an action of debt instituted in the law court
of Memphis, upon the record of a judgment of a circuit court of Missis-
sippi. endant below (Barnett) pleaded nul tiel reéord and payment.
After one verdict and judgment in favor of defendant, & new trial was

ted, which resulted in a verdict in favor of plaintiff, and defendant
appealed in error to this court. The argument of counsel here has
been mainly addressed to the question of the validity of the record of the
judgment, which is the foundation of this suit. For plaintiff in error it is
insisted that the record sued on shows upon its face that defendant had no
notice, actual or constructive, of the existence of the suit against him, and
that this court must hold the judgment void for want of jurisdiction of the
rson. While, on the other hand, it is insisted that the judgment, hav-
ing been rendered by a court of competent jurisdiction in such cases, its
jurisdiction can no more be inquired into by the courts of this State, than
the correctness of the judgment upon the merits. The statutes of Missis-
sippi require that original process shall be served Jm'sonally on the de-
fendant, if to be found, and a true copy thereof delivered to him. If
the defendant cannot be found, such process may be served by leaving
such copy at his usual place of abode, with his wife, or some free white
rson ggove the age of sixteen years, then and there being a member of

is family, &e.

The record in question shows that on the 18th of May, 1860, a declara-
tion of complaint was filed in the office of the clerk of the circuit court of
Sunflower gounty, Mississippi, and thereupon a summons was issued,
which was returned indorsed as follows: ¢ Received May 28, 1860. Ex-
ecuted this writ May 80, 1860, by leaving a true copy thereof with ——,
a free white person, found at his usual place of residence in this county,
defendant not being found. Eli Waites, sheriff, by G. H. Bryant, special
deputy.” Then follows, at the December term, 1860, a judgment by
default, for $1,050.08.

From the sheriff’s return, it is manifest that the personal service of the
writ was not effected, and we think it equally clear that no constructive
notice was given, nor does the record anywhere recite that the defendant
appeared, or that he was summoned to appear. It is not a case of defec-
tive service of process, but one of a total want of service, a distinction
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clearly recognized in the case of Harrington v. Wofford, 46 Miss. R. 41,
where it is said: “ There is a very clear and obvi£ distinctibn between
a total want of service of process, and a defective service, as to their effect
in judicial proceedings. the one case the defendant has no notice at
all of the suit or proceedings against him. The judgment or decree in
such cases, it is conceded, is coram non judice and void, upon the princi-
ples of law and justice. In the other case the defective service of process
gives the defendant actual notice of the suit or proceedings against him,
and the judgment or decree in such case, although erroneous, would be
valid, until reversed by a direct proceeding in an appellate jurisdiction,
and its validity cannet be called in question.” The same distinction is

i between a void and a voidable judgment, or an irregular or
defective service and no service at all, in same book, page 675, and in 41
Miss. 562. In the last named case Judge Ellett, deﬁvering the opinion
of the court says: —

“ Where judgment in default is taken upon a return which purports to
show that the process has been actually executed, such judgment is valid
and binding whenever it comes collaterally in question, althongh the
defendant might reverse it upon a writ of error, on the ground of the
insufficiency of the return.” In the case under consideration, there was
no service of notice, nor any constructive notice, so that acoord-
ing to the case in 46 Miss. 41, the judgment rendered in Mississippi is
void there, and this is so whether defendant was or was net a resident or
inhabitant of that State at the time of the rendition of the judgment.
The Constitution of the United States declares, « full faith and eredit
shall be given in each state to the public acts, records, and judicial pro-
ceedin feOf every other state. Ancf the Co:gms may by general laws
prescribe the manner in which such acts, records, and proceedings shall be
proved and the effect thereof.” Axrticle four, section one.

Pursuant to this authority, Co: enacted “ That the said record and
judicial proceedings, authenticated as aforesaid, shall have such faith and
credit given to them, in every court within the United States, as they
have by law or usage in the courts of the state from whence the said
records are or shall be taken.” Act of May 26, 1790. If, therefore,
the judgment in this case is a valid judgment, which the court in Missis-
sippi had the jurisdiction to pronounce, it is equally valid and binding
here. But it is insisted by the counsel for the defendant in error that the
question of jurisdiction of the person of the defendant is just as legitimate
for the determination of the court rendering the judgment sued on, as any
other question arising in the cause, and when determined, as it necessarily
is in the rendition of the judgment, it is conclusive, and cannot be in-
quired into in a collateral proceeding. Authorities have been cited which
fully sustain the proposition of the counsel. In the notes of the two cases
of Mills v. Duryee, and McElmoyle v. Cohen (2 Am. Lead Cases),
m cases in the United States and state courts are cited, which show

ict and differences in the holdings of those courts. While many of
them fully sustain the proposition of the counsel for defendant in error, as
before stated, other authorities equally as decisively announce the doctrine
that, upon the plea of nul tiel record, the court should inspect the record,
and determine for itself whether the court trying the cause had jurisdic-
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tion of the perxfio:\h of the defendant. If defendant had no notice, actual or
constructive, of the proceedings against him, it would be alike contrary to
natural justice and to law to h::l%m him linble. A judgment pronounced
against a person under such circumstances is null and void, and is so
declared by the courts of Mississippi, and have been so declared repeatedly
by our own courts. To hold, therefore, that the courts of this State
may not declare a judgment of Mississippi void, which the adjudications
of that State declare void, would be to give greater faith and credit to the
proceedings of the courts of that State by our own courts, than her own
courts would give. The plea of nul tiel record properly raises the ques-
tion of the existence of the record sued on, and.&is plea is triable by the
court; and when, on inspection of the record, it appears that the
sued in this State was not before the court at the trial, and that the court
never had jurisdiction of his person, he having had no notice of the suit
nor opportunity to defend it, 1t is in fact no record as to him,and he is
not bound by the judgment therein rendered. Whether the court had
jurisdiction of the person may be tried and determined by the court before
whom the suit upon the record is brought. And this power, which has
been asserted and exercised by our own courts, is not in violation of the
act of Congress of 1790. In Sto.on C. L. § 609, it is said that « judg-
ments in state courts have the same force and effect in other states as in
the state in which they are rendered ;” and adds: “ This does not pre-
vent an inquiry into the jurisdiction of the court in which the original
judgment was rendered.” To the same effect are the cases in 9 Mass.
462,14 Howard (U. S.), Harris v. Hardeman, p. 887, where numerous
cases are referred to and reviewed. In the case of Moren v. Killibrew
(2 Yerg. 876), Judge Whyte, delivering the opinion of the court, declares
that void judgments have no operation whatever, while voidable jadg-
ments are valid until reversed ; and, while disclaiming any right to deter-
mine whether the court of a sister state had rendered a correct or errone-
ous judgment upon the subject matter<before it, very clearly asserts the
power of a court of this State, when called upon to enforce the judgment
of the court of another state, to inquire into the jurisdiction of the court
rendering the judgment sought to be enforced. These authorities and
others which might be cited, fully sustain what we rd as the safer and
more just rule upon the subject, ¢. ¢., that when a judgment from another
state 18 sought to be enforced in the courts of this State, it is competent
to our tribunals upon the plea of nul tiel record to determine whether the
court rendering the judgment sought to be enforced had jurisdiction of
the person against whom the judgment is rendered, and of the subject
matter of the suit. It results that the judgment of the law court at
Memphis was erroneous, and must be rev , and this court, renderi
here such a judgment upon the plea of nul tiel record as the court below
should have rendered, sustain the plea and dismiss the suit at the cost of
laintHff below. The judgment of the court in favor of defendant upon
gis plea of nul tiel record 18 decisive of the case, and makes it unn
to remand the cause for a trial upon what is now the immaterial plea of

payment.
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SUPREME COURT OF THE UNITED BTATES.
[OcroBER TERM, 1873.]
NEGLIGENCE. — LIABILITY OF MASTER TO SERVANT.
UNION PACIFIC RAILROAD OOMPANY v. JESSE L. FORT.

4 boy was sn the machine of a railroad company as a workman, —
under the direction of the company’s foreman and required to obey his orders ; the
boy, by the order a;f Joreman, ascended a ladder among dangerous machinery for
the purpose of adyusting a belt, and while endeavoring to adjust the belt his arm was
torn off by the machinery ; the jury having found that the adjusting of the belt
was not within the scope of the boy's duty and ;rbrzloymm, but was within that
of the foreman ; that the order was not a reason one; that its execution was
attended with hazard to life or limb, and that a ent man would not have or-
dered the boy lo execute it. Held, that the rule that a master was not !
to one servant for an injury caused by the negligence of a fellow-servant was not
applicable, and that the company was liable.

ERROR to the circuit court of the United States for the District of Min-
nesota. The facts of the case and the special verdict will be found in 2
Dillon C. C. R. 259.

Redick ¢ Briggs, for the plaintiff (Fort).

Poppleton § Wakely, for the railroad oompa.ny.

Mr. Justice DAVIS delivered the opinion of the court.

It was assumed on behalf of the plaintiff in error, on the argument of
this cause, that the master is not liable to one of his servants for injuries
resulting from the carelessness of another, when both are ina
common service, although the injured person was under the control and
direction of the servant who caused the injury. Whether this proposition
as stated be true or not, we do not propose to consider, because, if true,
it has no application to this case.

The action was brought by the defendant in error to recover damages
for an injury to his minor son, resulting in the loss of an arm, while in
the employment of the railroad company. The boy was employed in the
machine shop of the company as a worzman or helper, under the super-
intendence and control of one Collett, and had been chiefly e in
receiving and putting away mouldings as they came from a moulding
machine. After the service had been continued for a few months, the
boy, by the order of Collett, ascended a ladder to & great height from the
floor, among rapidly revolving and dangerous machinery, for the purpose
of adjusting a belt by which a portion of the machinery was moved, and
while e in the endeavor to execute the order the accident happened.
The juéy, y a special verdict, find that the boy was engaged to serve
under Collett as a workman or helper, and was required to obey his
orders; that the order by Collett to the boy (in ing out which he
lost his arm) was not within the scope of his du 3 employment, bat
was within that of Collett’s; that the order was not a reasonable onej
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that its execution was attended with hazard to life or limb, and that a
prudent man would not have ordered the boy to execute it.

It is apparent, from these findings, if the rule of the master's exemp-
tion from liability for the negligent conduct of a co-employé in the same
service be as broad as is contended for by the plainti.é, in error, that it
does not apply to such a case as this. This rule proceeds on the theory
that the employé, in entering the service of the principal, is presumed
to take upon himself the risks incident to the undertaking, among which
are to be counted the negligence of fellow-servants in the same employ-
ment, and that considerations of public policy require the enforcement of
the rule. But this presumption cannot arise where the risk is not within
the contract of service, and the servant had no reason to believe he would
have to encounter it. If it were otherwise, principals would be released
from all obligations to make reparation to an employé in a subordinate
position for any injury caused by the wrongful conduct of the person
placed over him, whether they were fellow-servants in the same common
service or not. Such a doctrine would be subversive of all just ideas of
the obligations arising out of the contract of service, and withdraw all
protection from the subordinate employés of railroad corporations. These
corporations, instead of being required to conduct their business so as not
to endanger life, would, so far as this class of persons were concerned, be
relieved of all pecuniary responsibility in case they failed to do it. A
doctrine that leads to such results is unsupported by reason and cannot
receive our sanction.

The injury in this case did not occur while the boy was doing what his
father engaged he should do. On the contrary, he was at the time em-
g}oyed in a service outside the contract and wholly disconnected with it.

o work as a helper at a moulding machine, or a common work-hand on
the floor of the shop, is a very different thing from ascending a ladder
resting on a shaft, to adjust displaced machinery, when the shaft was re-
volving at the rate of 175 to 200 revolutions per minute. The father had
the right to presume, when he made the contract of service, that the com-
pany would not expose his son to such a peril. Indeed, it is not poesible

.to conceive that the contract would have been made at all if the father
had sup that his son would bave been ordered to do so hazardous a
thing. If the order had been given to a person of mature years, who
had not engaged to do such work, although enjoined to obey the direc-
tions of his superior, it might with some plausibility be argued that he
should have disobeyed it, as he must have known that its execution was
attended with danger ; or, at any rate, if he chose to obey, that he took
upon himself the risks incident to the service. But this boy occupied a
very different position. How could he be expected to know the peril of
the undertaking? He was a mere youth, without experience, and -not
familiar with machinery. Not being able to judge for himself, he had a
right to rely on the judgment of Collett, and doubtless entered upon the
execution of the order without apprehension of danger. Be this as it
may, it was & wrongful act on the part of Collett to order a boy, of his
age and inexperience, to do a thing which in its very nature was perilous,
and which any man of ordinary sagacity would know to be so. Indeed,
it is very difficult to reconcile the conduct of Collett with that of a pru-
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dent man, having proper regard to the responsibilities of his own posi-
tion and the g;ﬁta of others. It is charitable to suppose that he dim
appreciate the danger, and acted without due deliberation and caution.
For the consequences of this hasty action, the ooany are liable, either
upon the maxim of respondeat n:ﬁeln’or, or upon the obligations arising
out of the contract of service. e order of Collett was their order.
They cannot escape responsibility on the plea that he should not have
given it. Having intrusted to him the care and management of the
machinery, and in so doing made it his rightful duty to adjust it when
displaced, and having placed the boy under him with directions to obey
him, they must pay the penalty for the tortious act he committed in the
course of the employment. they are not insurers of the lives and
limbs of their employés, they do impliedly engage that they will not
expose them to the Emm'd of losing their lives, or suffering great bodily
barm, when it is neither reasonable nor necessary to do so. The very
able judge who tried the case instructed the jury on the point at issue in
conformity with these views, and we see no error in the record. 2
Dillon C. C. R. 259.
The judgment is affirmed.
Mr. Justice BRADLEY dissented.

SUPREME JUDICIAL COURT OF MASSACHUSHTTS.
[To ApprAR IN 109 Mass.]
INSANE PERSON. — GUARDIAN. — ALLOWANCE FOR SUPPORT OF WARD.
MAY v. MAY.

A man of wealth and vaixom ‘amily dependent on him, under guardianship as
insane, should be allowed those luzuries which he desires and can enjoy, which are
wnobjectionable in themeelves and would be proper and reasonable ]

Jor a sane man in a similar position.

4 guardian of an insane man whoss estate was worth over $200,000 spent four hours
three times a week in visiting and dining with his ward, and superintending the
management of his house and grounds ; and the ward's spirits and condition were
much smproved by the visits. Held, that a monthly charge of $100 for personal
services, besides a commission of five per cent. on the income collected, should be
allowed to the guardian ; but that an additional charge of $100 for attending
court showld be disallowed, as should also a charge of $200 for atiending the ward
0% two journeys of a fortnight each, which were undertaken partly on account of

o guardian’s own business.

addstional compensation, if any, allowed to a guardian for charging snvesi-
ments of his wards property, or making repairs thereon, should not be by way of
commissions on the amount invested or

4 guardian who makes up his accounts monthly may charge kis ward's estate each
month with his comg;:’:cm ont:a’: amo:;u coaecteds'nh‘th:d mo}d,an::iritha
month’s interest on a ¢ from the preceding month sn ks own favor,
carry the balance to the next month. i i
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THE FIRST of these cases was an appeal by Josephine May, Ernestine
May, James B. Bradlee and his wife Mary P. Bradlee, George P. May,
and Edwin May, next of kin of Frederick May, an insane person, from a
decree of the (l, dge of probate, rendered March 22, 1870, authorizing
Frederick W. G. May, his guardian, to build a stable on the estate of the
‘ward at an expense not exceeding $10,000, and to sell personal estate of
the ward sufficient to defray the expense. The reasons of the appeal
were, that the expenditure was extravagant, and was not needful for the
comfort of the ward. ’

The second case was an :ﬂ)eal by the same persons from a decree of
the judge of probate, rendered February 8, 1870, allowing the third ac-
count of the tguudmn The reasons for the appeal were, that the amounts
charged in account for the services, commissions, and expenses of the
guardian, in the care of the person and property of his ward, were exces-
dive and unreasonable.

Both appeals were heard in June, 1871, before Ames, J., who reported
the evidence and all questions of law therein for the determination of the
full court. The following is the substance of the report: —

Many witnesses were called and examined by the appellee, and cross-
examined by the appellants. No witnesses were called by the appellants.

It appeared that in 1844 Joseph Ballard was appointed guardian of
Frederick May, and by the inventory then filed by him the ward’s pro
erty amounted to $92,748; that in 1862 Ballard was removed, a.ng tg;
next year the appellee was appointed guardian, and by the inventory then
filed the ward’s property amounted to $202,025 ; that the appellee filed
his second account on September 1, 1865, which showed a balance due to
him from his ward of &8, 510, and was duly allowed ; that the account now
in question was filed on July 1, 1868, thus covering a space of thirty-
four months, and showed a balance due to the guardian of $15,382; that
the amount due to him remained about the same at the time of the hear-
ing, and the debts then due from the ward’s estate to other persons
amounted to about $12,000 ; that the property of the ward, as inventoried
at the time of the filing of this account, was $207,977, including a parcel
of real estate of six acres in Medford, on which the ward lived, which was
inventoried at $40,000, its cost, and would now sell for only $25,000 or
$30,000, but including also other property which was worth more than the
inventoried value ; that the annual income of the ward, during the time
covered by this account, was about $14,000 a year, from which repairs,
taxes, insurance, and interest on debt were to be deducted ; that the ward
;vl:s a bachelor},’ about sixty-five years old, not ?t to ta(li:e eﬁe of lt::ﬁlself or

is property, but of peaceable disposition, of cousiderable intelligence,
and very fo¥1d of animals, especially of horses; that his principal amuse-
ment was driving ; that the stable at present on his estate was too small
to hold his horses and carriages, and wholly out of keeping with his house
and the rest of his establishment ; that the stable which it was proposed
to build was to be of brick, covering 2,220 square feet of ground, and
twenty-five feet high to the ridge pole, and would cost about $10,000;
that it would increase the value of the estate, though not to the extent
of its cost; that the ward was intensely interested in having the new stable
built, and complained bitterly of his present stable; that he was not on
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terms of intimacy or even friendship with any of his next of kin; that
Edwin May, one of the appellants, was dead ; and that the other appel-
lants were persons of large fortune except George P. May, who had a wife
and two children and a settled income of 82,000 a year.

The aceount in question showed that the gross amount collected during
the time covered by it was $39,658, and the appellee charged a commis-
sion of five per cent. thereon, amounting to $1,982.90, as appeared by the
first item in a statement made up from the account.

The appellee, in the account, charged $100 a month for personal ser-
vices, as appeared by the fourth item in said statement. g: appeared
that he visited and dined with his ward three times a week, travellin,
from Boston to Medford and spending four hours each time, one of whic
was passed in the travelling ; that the ward had a housekeeper at a salary
of $1,000 a year, who took care of the house, but the appellee took charge
of all out-of-door matters and the affairs of the ward generally; and that
the spirits and mental condition of the ward had greatly improved while
he had been under the guardianship of the appellee.

The appellee charged $100 for attendance at the probate court and at .
this court, and also $200 for attending his ward on two journeys, of a fort-
night each, one in September, 1866, and the other in June and July, 1867,
a8 apEeared by the fifth item in said statement. The a}l)lpellee testified
that he took these journeys for business of his own ; that the ward wanted
to go with him ; that had he gone on his business alone he would not have
been away more than two or three days each time ; and that he extended
the trips on his ward’s account.

The appellee charged in his account $114 as a commission of three per
cent. on a sale of real estate for $3,800, and investment of the proceeds, as
appeared by the second item in said statement.

The account showed that during the time covered by it $20,084 were
spent in remodelling the ward’s house, and $2,702 in repairs on other
estates, and on these two sums the appellee charged a commission of five
per cent., amounting to $1,139.30, as appeared by the third item in said
statement.

The account was made nup monthly, the appellee crediting the ward’s
estate with the amounts collected by him, and charging it with the amount
exHended for the ward, and also with his own commissions for the monthly
collections, and & month’s interest on the balance due to him from the
estate at the end of the preceding month. The balance, which was always
in his favor, was carried to the next month.

T. H. Sweetser § G. W. Phillips, for the appellee.

E. D. Sohier § C. A. Welch, for the appellanta.

Amrs, J. The ward in this case is an unmarried man, about sixty-five
years of age, and the owner of a large amount of property, yielding an in-
come of at least $12,000 annually. Nobody can %e said to be dependent
upon him, or to have an interest in the final disposition of his estate, in
any such sense as to need any special or peculiar protection from the law.
His immediate relatives are all of them persons of large property, and he
does not appear to be connected with any of them by any close ties of in-
timacy or friendship. He is put under ianship, partly for the con-
stant direction and care of his personal habits, and attention to his wants,
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and partly because he has not sufficient intelligenee for the transaction of
business and the management of his property. The guardian is appointed
for the welfare, comfort, and security of the ward ; and not for the increase
of the estate in his hands by accumulations from the income, in order to

the wealth of remote or collateral relatives who may ultimately
succeed to the inheritance. It is no part of his duty to diminish the
reasonable comforts of his ward, or to prevent him from enjoying sach
luxuries, or indulg'mﬁ such tastes, as wouﬁe be allowable and proper in the
ease of a man similarly situated in other respects, but in the full possession
of his faculties.

In Ozenden v. Compton, 2 Ves. Jr. 69, Lord Eldon says that in the

ment of the estate the guardian should attend * solely and entire-
ly ” to the interest of the owner, without looking to the interest of those
who, upon his death, may have eventual rights of succession; ¢ and
nothing could be more dangerous or mischievous than for him to consider
how it would affect the successors,” as the ward is the only person he is
bound to take care of. He adds that the court will always shut out of
view all eventual interests, and will consider only the immediate interests
of the person under its care. To the same general effect are the other
cases cited by the appellee, of Ez parte Baker, 6 Ves, 8; Dormer’s case,
2 P. W. 262; Ex parte Whitbread, 2 Meriv. 99; In re Persse, 3 Molloy,
94 ; Kendall v. , 10 Allen, 59.

The case finds that the ward is fond of domestic animals; that the
keeping and use of horses is the principal comfort and enjoyment of his
life, if not absolutely necessary to his health ; and that the stable accom-
modations which he now has are scanty, and not at all in keeping with his
dwelling-house and domestic establishment generally. Under sach cir-
cumstances, the question is not whether the pro outlay for the con-
struction of the new stable is strictly judicious and expedient in an eco-
nomical sense ; nor whether a trustee, acting for the benefit of minors, and
bound to increase the fund in his hands by all proper means, would be
justified in incurring. such an diture ; but whether it would be un-
reasonable and extravagant to allow such an investment from this partic-
ular estate. We do not think that when the ent of the property is
taken out of the ward’s hands for his own good, the law intends to deprive
him of the enjoyment of his wealth, except so far as the necessity of the
case absolutely requires. We see no reason why the wishes and tastes of
the ward may not properly be considered in such cases, provided the
diture is for a purpose that is unobjectionable in itself and can be afforded
without material inconvenience to his financial position, et:seoially where
there is neither wife nor child whose interests can be affected unfavorably.
It could not be said to be an unreasonable expenditure for a man of like
fortune and circumstances not under gua.rd.innaﬁp; and we think that the

fact of ianship furnishes no sufficient ground, in the present case, for
its disallowance. ﬁ'he decree of the judge of probate in this respect is
therefore affirmed.

With regard to the jan’s account, the charge of five per cent. upon
the gross amounts collected is mot objected to by the apfel]a.nts.
charge of one hundred dollars per month, for the services of the guardian
in the personal charge of the ward, although apparently somewhat large,
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i8in our opinion justified by the evidence. This item, as we understand
i, does mot apply to the services of the guardian in the management of
the property. ’lyhe evidence satisfies us that the visits of the guardian to
the ward, which were very frequent and occupied a large portion of the
guardian’s time, were of great benefit and advantage to the ward, have
greatly improved his condition, and are not overcharged in the guardian’s
account. But these two items of ch appear to us to furnish a full
compensation for the ordinary duties of the trust, and for the time devoted
to personal attentions and services directly to the ward. We disallow
therefore the for extra attendance of the guardian at court and for
his nal attendance upon the ward in two journeys. |,
ith regard to the sale of real estate and the reinvestment of its pro-
ceeds, and also with regard to the remodelling of the dwelling-house and
the repairs of other estates, we are of opinion that the allowance of com-
tion in the shape of a commission upon the amount ded is
objectionable. It is contrary to public policy, and in conflict with the trae
nature and purpose of such trusts, that a guardian should be a gainer by
frequent changes of investment, or that his compensation should be in-
creased by increasing the amount of expenditures on the ward’s account.
Any specific services, not included in the ordina: of the guardian’s
duties, may be charged in his account, and it will be Ee duty of the judge
of probate to make such reasonable allowance for them as their importance
and difficulty might require. The true principle would be, uate re-
ward according to the circumstances of the case. Post v. Jones, 19 How.
150. We should however be very unwilling to sanction the tice of
% that compensation in the form of a commission m e amount
ed or reinvested, and therefore we cannot allow charges in
theArs ;;;;esent form. has ad . il he
e guardian opted a system of monthly accounts, carrying t.
balance forward every month to :l{: next sumeediig account, it does not
appear to us that his monthly charge of interest is open to objection.
Decree reversed as to all items except the first and fourth.

SUPREME COURT OF CALIFORNIA.
[JANUARY TERM, 1874.]
CRIMINAL LAW. — ONCE IN JEOPARDY.
PEOPLE v, CAGE.

The defendant having been indicted for murder, a jury was duly empanelled and
sworn ; evidence was introduced and the case was submiited to the jury on the
30th of July. The jury remained together until the evening of the 2d of :zmt,
vhen the court ordered the sheriff to proceed to the door of the jury room n-
quive of them sf they had agreed upon a verdict, to which they replied that they
“ Aad not, and could not agree on a verdsct ; ” whereupon the court was adjourned for
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the term.  The term would not have expired by operation of law untsl the evening

of the next day. Held, that the defendant by these proceedings had been placed in
U;'eopardy, and that they therefore operated as a verdict of acquittal.

nder the provision of the Penal Code of California, the defendant upon being ‘ﬁlaced

again on tln'al had a right to introduce evidence of the above facts under the plea

of not guilty. ,

APPEAL from the district court of the Fifteenth Judicial District,
county of Los Angeles. ~

Kewen & Howard, for appellant.

Attorney-General Love, for respondent.

Opin@on by NiLEs, J.,— RHODES, J., MCKiNsTRY, J., CROCKETT, J.,
concurring.

The defendant was tried and convicted in the district court for the
county of Los Angeles, in the month of April, 1878, of the crime of mur-
der in the first degree. The leading question made upon the appeal re-
lates to the legal effect of the proceedings had at a former trial of the
cause in the same court, at the June term, 1872. These proceedi as
shown by the bill of exceptions, were as follows : The case was ly
brought on for trial at that term. A jury was duly empanelled and
sworn ; evidence was introduced, and the case was submitted to the jury
on the 80th of July. The jury remained together until the evening of
the 2d of August. The proceedings of that day, as far as they pertain to
the question before us, are shown %:; the following extract from the min-
utes of the court : —

“In this cause, counsel for the defence having been called and appear-
ingegcounsel for plaintiff failing to answer) in open court, the court or-
dered the sheriff to proceed to the door of the jury room where the jury
in this case were under deliberation, and inquire of them if they had
agreed upon a verdict, to which they replied that they ¢had not, and
could not agree on a verdict,” and the sheriff thereupon reported their re-
ply to the court. Whereupon the court was ordered to be adjourned for
the term, and the same was accordingly done by the sheriff.” -

The term would not have expired by operation of law until the evening
of the ensui y.

The def::(i.nt’s counsel offered to prove the foregoi{:g facts in support
of motion for a judgment of acquittal and discharge, made at the time the
defendant was put upon his second trial. The motion having been denied,
the defendant’s counsel tendered a plea reciting substantially the same
facts, which plea the court refused to accept. At the trial the defendant
offered to prove the same facts under the plea of not guilty, and the testi-
mony was excluded by the court.

There is no doubt as to the general rule that whenever a person has
been placed upon trial, upon a valid indictment, before a competent court,
and a jury empanelled, sworn, and charged with the case, he is then in jeop-
ardy within the meaning of the constitutional provision which declares
that “ no person shall be subject to be twice put in jeopardy for the same
offence ;>’ and that the discharge of the jury without verdict, unless by
consent of the defendant, or from some unavoidable accident or necessity,
is equivalent to an acquittal. Among these unavoidable necessities are
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ized the inability of the jury to agree after a reasonable time for
deliberation, and the close of the term of the court. Unquestionably this
defendant was placed in jeopardy at the first trial, and is entitled to the
protection of the constitutional provision, unless one or the other of these
necessities existed.

1. The power of the court to discharge a jury, by reason of their
inability to agree upon a verdict, is undisputed. It was so held in the
case of Kz parte McLaughlin, 41 Cal. 212. But it was also held that
“it must be exercised in accordance with established legal rules, and
sound legal discretion in the application of such rules to the facts and
circumstances of each icular case.” It is evident that in a matter so
gravely affecting the life or liberty of the accused, the discretion of the
court should be exercised upon some kind of evidence, and its judgment
should be expressed in some form upon the record. In this case there
was no evidence upon which the court was authorized to act, and no ap-
parent adjudication. The sheriff was ordered  to proceed to the door of
the jury-room and inquire of them if they had agreed upon a verdict.”
The extent of his official duty was to receive their reply to this question
and report it to the court. ‘

His report of the further answer of the jury that they ¢ could not
agree on a verdict,” was extra official, and was no evidence whatever upon
which the court could act. If the jury were in fact unable to agree,
they should have been called into court, and have announced their in-
ability in the presence of the court and of the defendant. In the absence
of this, or some equivalent showing, the court was not authorized to
make an order of discharge upon this ground.

Nor was there any adjudication whatever upon this subject. It does not
appear to have been determined by the court in any way that the jury
were unable to agree. There was no order of discharge of the jury,
other than that resulting from the adjournment of the court for the term.
There is nothing in the case to show the existence of that inability to
agree, which has been held to constitute that necessity which authorizes
a di of a jury before verdict, and deprives the accused of his ex-
emption from a second trial.

2. There is no doubt that the adjournment of the court for the term
operated to discharge the jury. That effect is given to a final adjourn-
ment by section 413 of the criminal practice act,under which this trial
was baj Nor can there be any doubt of the power of the court to adjourn
finally before the expiration of the term limited by statute for its con-
tinuance. Baut it is claimed by the counsel for appellant that there was
in this case no such legal necessity for the adjournment, and the “con-
sequent discharge of the jury, as would prevent him from insisting upon
his former jeopardy, in bar of a second trial. And in this we agree
with the coumief.a

Whenever the time fixed by law for the expiration of a term arrives,
the powers of the court for that term are at an end by operation of law,
and the powers of the jury must terminate with those of the court to
which it was attached. here the legal necessity for the discharge is ap-
parent, and has been frequently recognized by the courts. It is placed
upon the same footing as a disciarge occasioned by the illness or death

Yor. L 9
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of a j n or of the judge. But there is, presumably, no necessity
for themm adjournment of the court before the fixed Hznit of the term
is reached. If such an adjournment is had pending the trial of a criminal
cause, the necessity must exist and should appear, in order to rebut the
presumption of jeopardy arising from the fact of the trial. If this were
otherwise, the court might be adjourned immediately after the jury had
retired from the box, and before an agreement was possible. ’i’he right
which the constitution intends to assure to the accused when put upon
trial —to either have a verdict rendered in his case, or go free — would
be made to depend upon the arbitrary discretion of the judge.

Mr. Bishop, in his work upon criminal law, after an exhaustive review
of the authorities, and a discussion of the whole subject, arrives at these
conclusions : “ Whenever, after a trial has commenced, whether for mis-
demeanor or felony, the judge discovers any imperfection which will ren-
der a verdict against the defendant either void or voidable by him, he
may st;;;f:u the tral, r@m l%t‘lrshbeen do:claso will ;hl:.zgimpedxm' eni;1 in the
way of future p i enever, , anything appears showing
flagnly that a verdict cannot be reached within the time sasigned by law
or the holding of the court, he may adjudge this fact to exist, and on
making the adjudication matter of record, stop the trial, with the like
result as before. But without the adjudication, the stopping of the trial
operates to discharge the prisoner. In other words, when the record

ows the defendant to have been in actual jeopardy, he is protected
thereby from further peril for the same alleged offence. But when it
shows also, in addition to this, something which disproves the peril, it
does not show the peril, whatever else it shows, and therefore it does not
protect him.” 1 Bish. Cr. Law, section 878.

These views are fully justified by the authorities cited in their support,
and the conclusions cannot well be avoided. We are of the opinion that
the discharge of the jury at the first trial of this cause was equivalent to
a verdict of acquittal, and it only remains to determine in what manner
the defendant should be permitted to avail himself of the right.

By section 1016 of Penal Code, three kinds of pleas to an in-
dictment are provided for: First, guilty ; second, not guilty ; third, a for-
mer judgment of acquittal or conviction of the offence charged. The
defence, that the defendant has been before in jeopardy, if it be, as we
hold, sufficient, must be taken advantage of under one or the other of these
pleas. It would seem that the more convenient method of in i
a defence of this nature would be by a plea analogous to a plea of former
acquittal, of which it is said to be the equivalent. But we find no au-
thority in the statute for a plea of this kind. The case falls rather within
the purview of section 1020 of the Penal Code, which declares that «all
matters of fact tending to establish a defence, other than that specified
in the third subdivision of section 1016, may be given in evidence under
the plea of not guilty.” We hold that under the plea of not guilty the
evidence of the facts attending the first trial, as disclosed by the record,
ghould have been received. For the error of the court in rejecting this
evidence, the judgment must be reversed and the cause remanded for a
new trial, and it is so ordered.

February 6.
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Chief Justice WALLACE, dissenting. The former trial of this cause
took place in June, 1872, and the case was given to the jury on the 30th
of July, and on the same day they returned into court for further instrue-
tions, which, being given, they again retired to deliberate upon their ver-
dict, but on the same day reappeared in court and stated their inability
to agree upon a verdict, but the court then declined to discharge them.
Therr delig,rations continued during the 81st of July and until the first
day of August, on which day th:f again ap] in court and an-
nounced to the court that they could not agree upon a verdict and that
they saw no chance for an agreement. The court offered to repeat to
them the instructions already given, but they, not desiring to again hear
the instructions, were again sent out for further deliberation. On August
24, it having been reported to the court that one of the jurors was too ill
to serve Exr‘tgher, the jury were again brought into court, when, it appear-
ing that the indisposition of the juror was not of a serious character, the
jury were a&am sent out for further deliberation. At 7.80 P. M. of the
same day, the jury not having returned a verdict, the court sent the
sheriff to inquire of them if they had yet agreed upon a verdict, and that
officer to the court that the jury ¢ had not and could not agree
ona ict.” Upon receipt of this information the court was adjourned
for the term, which adjournment, of course, operated a discharge of the
jury.  Undoubtedly it would have been better practice to have called the
jury into open court, and there dxschuEed them in the due and usual
form of law, and had that been done, and had the court entered it of rec-
ord that they were di , because of their inability to agree upon a
verdict, I do not understand that, in the view of my associates, such a dis-
charge would have operated as a bar to further proceedings on the indict~
ment by the empaneﬁs:g of another trial jury, for the jury had deliberated
of the verdict from the 30th of July to the 2d of August, inclusive — some
four days in all. Their discharge under such circumstances, if regularly
made and entered of record, could not have been rightfully complained of
by the prisoner, nor would it have operated to free him from further pros
ecution before another jury thereafter. _

If, then, upon these equally transpiring at the first trial, and which
were then entered and now appear of record, the district court would have
been justified in discharging the jury by an order entered in due form, I
think that the prisoner cannot allege jeoo¥ardy merely because of the ir-
regular manner in which the discharge of the jury was effected in this
case. The substance of the whole proceeding is, in short, that it distinetly

to the district court that the jury had not agreed after some four
days’ actm;lf t:ﬁlibemﬁoll;, and it furthell; fnh refd tﬁh&t at the time of the
discharge e jury there was no probability of their agreeing, and I am
of opimion that aaxm;yrder made undgr these c’;rcumamnoee, wllfi%h operated
their di , must be considered to have been made (even though not
80 expressed tn_form) because of their ascertained inability to agree upon
a verdict, and that, upon settled principles of law, a discharge of the jury

" under such circumstances should not operate an acquittal of the prisoner.

!mnst, therefore, dissent from the opinion of my associates upon this

point.



182 THE AMERICAN LAW TIMES REPORTS. [March, 1874.
Vol. L] 8c0rT v. THR NATIONAL BANK OoF CHESTRR VALLBY. [No. 3.

SUPREME COURT OF PENNSYLVANIA.
[FEBRUARY 16, 1874.]
NEGLIGENCE OF BAILEE. — GRATUITOUS DEPOSIT.
SCOTT ET AL.v. THE NATIONAL BANK OF CHESTER VALLEY.

The plaintiffs ited bonds with the defendants for safe keeping, for the benefit
of the plaintiffs and withowt compensation. The bonds were stolen by the defend-
ants’ teller. Held, that the defendants were not liable except for gross negligence ;
andlhatthofadthatthclcllerhadbomab:tractinythcaé:undcofthc bank for two
years and to the amount of $26,000, and had bz‘tf accounts, and was sup-

d to remasn tn his ment after it was known that ke had dealt in stock,
did not constitute such igence as to render the defendants Kable.

EREOR to the court of common pleas of Chester County.

AGNEW, C. J. As early as the case of Tompkins v. Saltmarsh, 14 S.
& R. 275, it was decided that a delivery of a pac of money to a

tuitous bailee, to be carried to a distant place and delivered to another
or the benefit of the bailor, imposes no liability upon the bailee for its
safe keeping, except for gross negligence. In that case, the package was
stolen from the valise of the bailee, at an inn in the course of his journey,
after it had been carried to his room, in the usual custom of inns in that
day (1822). The same rule is laid down by Justice Coulter, arguendo,
in Lloyd v. West Branch Bank. He says, a mere depositary, without
any special undertaking, and without reward, is answerable for the loss
of the goods only in case of gross negligence, which, in its effects on con
tracts, 18 equivalent to fraud. He further remarks, that the accommoda-
tion here was to the bailor, and to him alone, and he ought to be the
loser, unless he in whom he confided, the bank or cashier, had been guilty

~ of bad faith in exposing the goods to hazards to which they would not

se their own. These rules he derives from Coggs v. Bernard, 2 Lord
Raymond, 909 (1 Smith’s Lead. Cas. part I. 369, ed. 1872) ; and Foster
v. Essex Bank, 17 Mass. 501. In the latter case, the law of bailment
was exhaustively discussed by Parker, C. J., and the conclusions were as
above stated. It was further held that the degree of care which is neces-
sary to avoid the imputation of bad faith, is measured by the carefulness
which the bailee uses towards his own property of a simi{ar kind. When
such care is exercised, the bailee is not answerable for a larceny of the
gc:)ods, by the theft even of an officer of the bank. It is further said, that
m such special bailments, even of money in packages, for safe keeping,
no consideration can be implied. The bank cannot use the deposits in its
business ; and no such profit or credit from the holding of the money can
arise as will convert the bank into a bailee for hire or reward of any iind.
The bailment in such case is purely gratuitous, and for the benefit of the
bailor, and no loss can be cast upon the bank for a larceny, unless there
has been gross negligence in taking care of the deposit. ese appear to
be just conclusions, drawn from the nature of the bailment. The rule in
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this State is stated by Thompson, C. J., in Lancaster Bank v. Smith, 12
P. F. Smith, 54. He says: * The case on hand was a voluntary bail-
ment, or, more accurately speaking, a bailment without compensation, in
which the rule of liability for loss is usually stated to arise on proof of
gross negligence.” That case went to the jur{lon the question of ordi-

care, and hence the observation of the chief justice, that the same
idea was sufficiently expressed by the judge below in using the words,
want of ordinary care. It may be proper, however, to say, that want of
ordinary care is applicable to bailees with reward, when the loss arises
from causes not within the duty imposed by the contract of safe keeping,
s from fire, theft, &c., and hence is not the measure in such a case as that
before us, which we have seen is gross negligence.

That case was one where the teller of the bank delivered the deposited
bonds to a stranger, calling himself by the name of the bailor, without
taking sufficient care to be certain that he was delivering the package to
the right person, and the bank was held responsible for his negligence.
There the teller, in giving out the deposit, was acting in his official capac-
ity, and hence the liability of the bank. The case before us now is dif-
ferent, the bonds being stolen by the teller, who absconded. This teller
was both clerk and teller ; but the taking of the bonds was not an act
pertaining to his business, as either clerk or teller. The bonds were left
at the risk of the plaintiff, and never entered into the business of the
bank. Being a baillment merely for safe keeping, for the benefit of the
bailor, and without compensation, it is evident the dishonest act of the
teller was in no way connected with his employment. Under these cir-
cumstances, the only ground of liability must arise in a knowledge of the
bank that the teller was an unfit person to be appointed, or to be retained
in its employment. So long as the bank was ignorant of the dishonesty
of the teliler, and trusted him with its own funds, confiding in his charac-
ter for integrity, it would be a harsh rule that would hold it liable for an
act not in the course of the business of the bank, or of the employment
of the officer. There was no undertaking to the bailor that the officers
would not steal. Of course there was a confidence that they would not,
but not a promise that they should not. The case does not rest on a war-
ranty or undertaking, but of gross negligence in care taking. Nothing
ghort of a knowl of the true character of the teller, or of reasonable
ﬁonnds to suspect his integrity, followed by a neglect to remove him, can

said to be gross negligence, without raising a contract for care higher
than a gratuitous bailment can create. Tie question of the bank’s
Imowledge of the character of the teller was fairly submitted to the jury.

But it turned out that after the teller absconded his accounts were
found to be false, and that he had been abstracting the funds of the bank
for about two years, to an amount of about $26,000.

It was contended that the want of discovery of the state of his accounts
for such a length of time, especially as he had charge of the individual

, was such evidence of negligence as made the bank liable.

e court negatived this position, and held that the bank was not bound
to search his accounts for the benefit of a gratuitous bailor, whose loss
arose not from the account as kept by him,%ut from a larceny, a trans-
action outside of his employment.
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We perceive no error in this. The negligence constituting the
of liability must be such as enters into the cause of loss. But the false
entries in the books, and the want of their discovery, was not the cause
of the bailor’s loss, and not connected with it. True the same n
c‘{u guilty of both offences, but the acts were unconnected and inszpﬁ-

ent.

True the bank did not discover in time the injury he did to it ; but the
very fact that it did not discover his false entries and his peculations re-
pels the knowledge of his dishonesty. The neglect was culpable, and
might have led to responsibility to those with whom they had s:almgs, if
they suffered from that neglect. But this neglect to examine into his ac-
counts was not the cause of the bailor’s loss. His loss was owing to the
immediate act of dishonesty of the teller, and not to his purloining the
funds or falsifying the accounts of the bank. The argument of the plain-
tiff simply results in this, — that mistaken confidence is & ground of lia-
bility. But if this were the case, business would stand still ; for without
a common degree of confidence in agents and officers, much of the busi-
ness of the world must cease. The facts were fairly left to the jury, with
the proper instructions.

Another complaint is, that the teller was suffered to remain in employ-
ment after it was known that he had dealt once or twice in stock. Un-
doubtedly the purchase or sale of stocks is not ipso facto the evidence of
dishonesty ; but as the judge well said, had he found at the gaming
table, or et;saged in some fraudulent or dishonest practice, he should not
be continued in a place of trust. So if the president of the bank, when
he called on the brokers who acted for the teller in the purchase of stock,
has discovered that he was engaged in stock gambling, or in buying and
selling beyond his evident means, a different course would have been
called for. No officer in a bank, engaged in stock gambling, can be safely
trusted ; and the evidence of this is found in the numerous defaulters,
whose speculations have been discovered to be directly traceable to this
species of gambling. A cashier, treasurer, or other officer, having the
custody of funds, thinks he sees a desirable speculation, and takes the
funds of his institution, hopin%l to return them instantly, but he fails in
his venture, or success tempts him on, and he ventures again to retrieve
his loss or increase his gain, and again and again he ventures. Thus the
first step, often taken without a criminal intent, is the fatal step which
ends in ruin to himself and to those whose confidence he has betrayed.
Hence, any evidence of stock gambling, or dangerous outside operations,
should be visited with immediate dismissal. In this case, the operations
of the teller in stocks, as a gambler in them, was unkmown to the officers
of the bank until after he had absconded. Upon the whole, the case
:Epears to have been properly tried, and finding no error in the record,

e judgment is affirmed.
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SUPREME JUDICIAL COURT OF MASSACHUSETTS.
[To ApPEAR IN 109 Mass.]

NEGLIGENCE. — VIOLATION OF STATUTE.— PROXIMATE AND REMOTE
DAMAGE.

METALLIO COMPRESSION CASTING COMPANY v. FITCHBURG
RAILROAD COMPANTY.

In order to obtain the only available supply of water to throw upon a duilding on fire,
it was necessary to lay a hoss across a ratlroad. The water was applied from
the hose to the fire, and had diminished and would proba%lmn extinguished it,
but servants of the raslroad corporation ran a train over the hose, and severed it,
and thereby cut off the water from the fire, which then consumed the buslds
They had notice about the hose, and might have stopped the train to permit
Imctobctmcoz:ad. The rasiroad was crossed by another at grade a few hun-
dred feet before the place where the hose was severed ; and the train wasnot stopped
before the crossing, as iradb‘ytth'm.St:.c.%,i%. Held, sn an action
broughtbythemerqfr:z: building against the raslroad corporation, (1) that the
violation of the statute did not affect the defendants’ iability ; (2 ) that the firemen
had a right at common law to lay the hose across the ravlroad; (8) that it was
tmmaterial that they were volunteers from another town ; (4) that it was imma-
terial that the plaintsff’ did not own the hose ; (5) that the severing of the hose was
the proximate cause of the destruction of the building ; and (6) that the defendants
were liabls for the negligence of their servants in severing the Rose.

TorT against a railroad co tion for negligently severing a hose
which was laid across their in Somervilfég, ;‘:d ereb ncl:lgttmg off
the supply of water from a fire which was consuming the plaintiffs’ fac-
tory, and causing the destruction of the building and its contents. Trial
in this court, before Ames J., who with the consent of the parties withdrew
the case from the jury and reported it to this court, to stand again for trial
if the plaintiffs could maintain the action on the evidence reported, other-
wise the defendants to have judgment. The substance of the evidence is
stated in the opinion.

R. H. Dana, Jr., for the plaintiffs, cited Atkinson v. Newcastle
Gateshead Waterworks Co. Law Rep. 6 Exch. 404 ; Hart v. Western Ras
road Co. 13 Met. 99 ; Safford v. Boston 4 Maine Railroad, 103 Mass.
583; Smith v. London § Southwestern Railway Co. Law Rep. 6 C. P.
14; Davis v. Garrett, 6 Bing. T16; Dickinson v. Boyle, 17 Pick. 78;
Baltimore & Ohio Railroad Co. v. Thompson, 10 Maryl. 76; Willey v.
Fredericks, 10 Gray, 857 ; Scott v. Shepherd, 2 W. Bl. 892; Vandenburgh
v. Truaz, 4 Denio, 464 ; Powell v. Salisbury, 2 Y. & J. 891 ; Ghlbertson
v. Richardson, 5 C. B. 502; Lynch v. Nurdin, 1 Q. B. 29; Borradaile v.
Brunton, 8 Taunt. 585 ; Lee v. Riley, 18 C. B. (N. 8.) 7122 ; The George

Richard, Law Rep. 8 Adm. & Eccl. 467 ; Bailiffs of Romney Marsh v.

inity House, Law Rep. 5 Exch. 204; Byrne v. Wilson, 15 Irish Law,
832; ite v. Moscley, 8 Pick. 856 ; Saxton v. Bacon, 81 Verm. 540 ;
Seott v. Hunter, 46 Penn. State, 192 ; Rylands v. Fletcher, Law Rep. 8
H.L. 330 ; Jones v. Festiniog Railway Co. Law Rep. 8 Q. B. 788.
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T. H. Sweetser g- N. 8t. J. Green (W. 8. Stearns with them), for the
defendants, cited St. 1855, c. 452, § 1; Gen. Sts. c. 63, §§ 98, 94 ; c. 24,
§7,26; S ick on Damages, (5th ed.) 82, and cases cited ; Sourdat,
Traité de la l%(:nsabilité, §§ 42, 44, 105, 106 ; Mott v. Hudson River
Railroad €o. 1 Robertson, 585; Bailiffs of Romney Marsh v. Trinity
House, Law Rep. 5 Exch. 204 ; Ryan v. New York ral Railroad Co.
35 N. Y. 210; Denny v. New York Central Railroad Co. 18 Gray, 481 ;
Marble v. Worcester, 4 Gray, 895; Connecticut Insurance Co. v. New
York § New Haven Railroad Co.25 Conn. 265; Anthony v. Slaid, 11

Met. 290 ; Silver v. Frazier, 8 Allen, 882 ; Williams v. Adams, Ib. 171,

Hutchins v. Hutchins, T Hill, 104 ; New York Academy of Music v. Hack-
ett, 2 Hilton, 219; Crain v. Petrie, 6 Hill, 522 ; Lamb v. Stone, 11
Pick. 527; Brown v. Cummings, T Allen, 507; Waite v. Gilbert, 10
Cush. 177 ; Parsons v. Pettingell, 11 Allen, 507.

CHAPMAN, C. J. The case is reserved upon the evidence offered by
the plaintiffs. That evidence would authorize the jury to find substan-
tially as follows : —

On the 24th of January 1870, a little before midnight, the plaintiffs’
manufacturing establishment was discovered to be on fire. The buildings
were situated in Somerville, about fifty feet south of the track of the
Fitchburg Railroad. Two fire engines were soon brought upon the
ground, belon%i:g to the Somerville fire department, and one from Cam-
bridge. Not being able to procure a supply of water otherwise, they laid
the hose across the track, under the direction of the chief engineer of the
Cambridge fire department, and obtained a supply from a hydrant on the
north side of the track. The water was, by means of the hose, applied to
the fire, and had diminished it, and would probably have extinguished it
in a short time but for the acts of the defendants. At that time a freight
train came along from the west, and though its managers had sufficient
notice and warning, and might have stopped, and had no occasion for
haste, they paid no attention to the hose, but carelessly passed over it
with their train, and thereby severed it, and stopped the water. They
injured the hose so much that it could not be seasonably W; and
thereby the plaintiffs’ biildings and machinery were consumed. They did
not delay to give time for uncoupling the hose, which would have delayed
them but a few minutes.

One of the grounds taken by the plaintiffs is, that the defendants’ train
did not stop before crossing the Grand Junction Railroad, and thereby vi-
olated the Gen. Sts. c. 63, § 93, which require that trains shall be stopped
before crossing another railroad at grade. The point of this crossing
was in sight of the fire, and a few hundred feet west of it. But the ob-
ject of the statute was solely to prevent the collision of trains at crossings,
and had no reference to the extinguishment of fires. It is not applicable
to this case. ]

The plaintiffs further contend, that the hose was properly and rightfully
laid across the track, for the purpose of aiding in the extinguishment of
the fire. This the defendants deny, because they had obtained a legal
title to the land occupied by their railroad. It cannot be denied that it
was their property, and they had the same right to its possession that other
landowners have to their lands, so far as this case is concerned. But all
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rights of propertila.re subject to some limitations. No one has a right to
his real estate, which is absolutely exclusive. In Cooley on Constitutional
Limitations, 594, it is said that police regulations may authorize one to
take, use, and destroy the private property of individuals, to prevent the
spread of fire, the ravages of pestilence, the advance of a hostile army, or
any other public calamity. also the authorities there cited. But we
have no occasion to consider .the principle further than it is settled by this
court in Taylor v. Plymouth, 8 Met. 462. It is there held that the right
to take private property to prevent the spread of fire exists by the common
law. Chief Justice Shaw discusses the principle, and cites the authorities.
We cannot doubt the soundness of the principle; and it authorized the
parties engaged in extinguishing the fire in the plaintiffs’ factory to lay
their hose across the defendants’ track.

The elaborate provisions which our statutes have made for the extin-
guishment of fires indicate the magnitude of the interest which the com-
munity has in preventing the spread of conflagrations ; but these statutes
do not supersede the common law. Their purpose is merely to enable the
community to protect themselves more effectually than they could do
otherwise. Thus the organization of a fire department with officers and
implements does not deprive the people of a neigborhood from obtaining
an engine and hose, and crossing the neighboring lands to obtain water for
ntopslil:i a conflagration, without waiting for an organization; and in-
diva may climb upon neighboring roofs to carry buckets of water.
It is a sufficient justification, that the circumstances made such an invasion
of private property reasonable and proper, in helping to extinguish the fire.

The objection of the defendants, that the officers of the fire department
in Cambridge had no jurisdiction in Somerville, and could not act officially
in that town has no validity. They had a fire company organized, and an
engine and hose, and were in the vicinity of the buildrgﬁ, and they could
not with propriety stand idly by, and witness the sp of a fire which
they might extinguish, merely because it was beyond the town line. They
had a right, as citizens, to do what they reasonably could to prevent this
public calamity, whether in their own city or a neighboring town.

It is urged that upon this principle one person mag enter upon the prop-
erty of another for the purpose of extinguishing a fire in a small building
of no importance, and where there is no danger to other buildings. Un-
doubtedly the principle is to have a reasonable limitation. He who enters
upon the property of another takes upon himself the burden of establishing
the fact that there was a just occasion for it ; and in this case the plaintiffs
must submit to the jury, with proper instructions, the question whether
there was good cause for laying the hose across the defendants’ track. All
that the court can say is, tﬂ:t there is sufficient evidence to submit to the
jury.

ut assuming that the hose was properly laid across the track, yet the
defendants contend that the plaintiffs have no cause of action, because the
hose was not their property, nor were the men who had possession of it
their servants. It is true that the hose was not their property, and the
men in chn?:lf it were not their servants. Their services were voluntary,
and if they ne away and taken the hose and engine with them,
plaintiffs would E:ve had no legal claim against them. But we do not
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think that theee circumstances are material. The men and the engine
were in fact furnishing water to the plaintiffs, and were therebmo:ﬁngmah-
ing the fire. Theyweremnderintithesameservieestothep intiffs as if
they were hired and were using the plaintiffs’ hose. The defendants cut
off the supply of water, and this was as really an interference with the
plaintiffs’ possession as if they held the possession under a deed, and as if
the men were laboring under a contract. The interference was tortious.

It is further contended, that no direct or immediate injury was occa-
sioned to the plaintiffs by the act of the defendants, but that the injury
was occasioned by the fire directly, and by the defendants remotely. The
question of proximate cause is often involved in difficulty, by reason of the
endless variety of circumstances in which injuries may occur ; and the cases
on the subject are very numerous. A case which much resembles the

resent is Atkinson v. ]chactlc ¢ Gateshead Waterworks Co. Law Rep.

Exch. 404. The defendants were a company incorporated to erect water-
works and supply water to the inhabitants, with the obligation to keep a
certain head upon the fire plugs. They neglected to do this, and were
thereby subject to a pemalty. The plaintiffs’ saw-mill and lumber-yard
took fire; and in consequence of the defendants’ neglect in respect to the
head of water, the plaintiffs could not obtain a supply, and their property
was burned. It was held that the defendants were liable, on the common
law principle stated in Com. Dig. Action on the Case, A : * Whenever
a man has a temporal loss or damage by the wrong of another, he may
have an action on the case to be repaired in damages.” The defendants
contended that the damages were too remote, but the court held otherwise.
Kelly, C. B., significantly asked, * What kind of damage can be more a
promixate consequence of the want of water than the destruction by fire
of a house which a proper supply of water would have saved?”” Baron
Bramwell remarked that it was the immediate consequence of the proxi-
mate cause. Couch v. Steel, 8 El. & Bl. 402, was cited as decisive of this
principle. Among other cases illustrating the subject of direct conse-
%uenees are Seott v. Shepherd, 2 W. Bl. 892 ; Ghlbertson v. Richardson, 5

. B. 502; Lee v. Riley, 18 C. B. (N.8.) 722; Dickinson v. Boyle, 17
Pick. 78 ; Wellington v. Downer Kerosene Oil Co. 104 Mass. 64.

Other cases are cited where the dam were held to be too remote,
but they are unlike the present case. The law regards practical distinc-
tions, rather than those which are merely theoretical; and practically,
when a man cuts off the hose through which firemen are throwing a stream
upon & burning building, and thereupon the building is consumed for want
of water to extinguish it, his act is to be regarded as the direct and efficient
cause of the injury.

It is further contended that the advantage to be gained by the plaintiffs
from the supply of water through the hose was merely prospective, and
thus was remote. But it was not prospective, in the sense in which that
word is used in the cases cited by the defendants. In respect to the ex-
ﬁnfnishment of the fire, the advantage was immediate.

t is further contended that the railroad company owed no duty to the
plaintiffs in a case like this. It may be true that the company owed the
plaintiffs no active duty; but it cannot be doabted that they owed the
negative duty of forbearing to do an unlawful act which caum{ an injury.
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And the defendants are responsible for the act of their agents who had the
control of the train. This principle is too well settled to require dis-
cussion. Case to stand for trial.

SUPREME COURT OF PENNSYLVANIA.
[FEBRUARY 9, 1874.]

PROMISSORY NOTE.— EXTENSION OF TIME TO MAKER.— DISCHARGE
OF INDORSER.

HAGER v. HILL.

The holder of a proms note executed a written instrument by whick he agreed
with the maker to extend the tsme of payment, which written instrument contasned
the following clause : “ Provided further, that no delay of demand shall interfere
with any clasm 1 may have upon the indorsers of said note.” Held, on a swit
against the sndorser upon the note, that his hability was not discharged by such
agreement.

ERRoOR to the district court of Philadelphia.

Opinion of the court by MERCUR, J.

This suit was against the indorser of a promi note. The first
asignment of error raises the question as to whether he was discharged
by reason of an agreement between the holder and the maker, after the
note became due, extending the time of trayment;. It is & well i
rule, that an extension of time by a valid agreement between the creditor
and the principal will, as a general rule, discharge the indorser. The
reasons therefor are these: The liability of the indorser to the holder is
secondary and contingent. On his Esymg the note, he has a right of ac-
tion against the principal, or of subrogation to the rights of the creditor.
Hence, if time has been given, or an act has been done by the creditor
which prejudices these equities in the indorser, he will be di .

It has, however, been repeatedly held in England, and in this country,
that a discharge by the creditor of the principal debtor will not discharge
the surety, if there be an agreement between the creditor and the princi-

that the surety shall not be thereby discharged. Byles on Bills, 816 ;
Glendinning, 1 Buck B. C. 517 ; Ez parte Carstairs, Ib. 560 ;

ifford, ex parte, 6 Vesey Jr. 805; Boultbee v. Stubbs, 18 Vesey Jr.
20; Nichols et al. v. Norris, 3 Barn. & Ad. 41 (28 E. C. L. R. 28);
Kearsley v. Cole, 16 Mee. & Wels. 128 ; Boaler et al. v. Mayor et al. 115
Eng. Com. Law Rep. 76 (19 C. B. N. S. 76). It was said, however, by
Lord Chancellor Eldon, in Ez parte Glendinning, supra : “ Ever since
Mr. Richard Buck’s case, the law has been clearly settled, and is now
ectly understood, that unless the creditor reserves his remedies, he

i the surety by compounding with the principal, and the reser-
vation must be upon the face of the instrument by which the parties make
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the compromise ; for evidence cannot be admitted to vary or explain the
effect of the instrument.” It was held in Wyke v. Rogers, 1 De G., Mac.
& G. 408, that parol evidence might be given to show that an ment,
which would by itself operate to release the surety, was not to have that
effect.

The ﬁround upon which an agreement to give time to the maker, made
by the holder without the consent of the indorsers upon a valid considera-
tion, is held to be a disch: of the indorsers, is solely this, that the
holder thereby imtgliedly stipulates not to pursue the indorsers, or to seek
satisfaction from them in the intermediate period. It can never apply to
any case where a contrary stipulation exists between the parties. g—fenoe,
if the agreement for delay expressly saves and reserves the rights of the
holder in the intermediate time against the indorsers, it will not discharge
the latter. In such case the very ground of the objection is removed,
that their rights are postponed against the maker, in case they should take
up the note. Story on Prom. Notes, § 415. The same rule is i
in Viele v. Hoag, 24 Vt. 46 ; Morse v. Huntington, 40 Vt. 488 ; ett
et al. v. Salmon, 5 Gill & Johns. 815. The whole course of Chancellor
Walworth’s reasoning in Bangs v. Strong, 10 Paige’s Chan. Rep. 11,
leads to the same result.

The indorser was not a party to the contract between the holder and
the maker. He was not thereby precluded from paying the note at any
moment. Having paid it he would have had an immediate right of action
against the maker. None of his rights were in the slightest degree im-

ired

Neither the search of counsel or our own examination has resulted in
finding that the precise point has ever been decided by this court. When
not in conflict with our own precedents, it is desirable that we conform to
what seems to be the general rule of the commercial world. The case of
Manufacturers’ Bank v. Bank of Pennsylvania, T W. & S. 885, has been
cited in opposition to this rule. Such is not the case. The point there
decided is merely that an indorser may be discharged by the holder giv-
ing time to the maker, after judgment has been obtained against him ;
that the creditor must no more impair the rights of the indorser, after he
has obtained judgment against the maker, than before.

The written instrument executed by the plaintiff below, by which he

eed with the maker to extend the time of payment, expressly declares:

rovided further, That no delay of demand interfere with any claim

I may have upon the indorsers of said note.” The case is thus clearly

brought within the rule, and we hold that the extension of time to the

maker in a manner which preserved all the rights of the indorser, did not
discharge the latter.

The second and third assignment have no merit. The acceptance of
the conveyance of land in the absence of the plaintiff below, by acting
without authority, and so known by the defendant below, and repudiated
by the holder of the note, cannot prejudice his rights against the indorser.

The learned judge was correct in instructing the jury to find in favor
of the plaintiff below. udgment affirmed.
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SUPREME JU".DICIAL‘COURT OF MASSACHUSETTS.
[To AppEAR IN 109 Mass.]
CONSTITUTIONAL LAW.— PARDON. — CONVICTION.
COMMONWEALTH v. LOCKWOOD.

By the constitution of the Commonwealth, the governor with the advice of the coun-
cil may grant a pardon of an offence afler a verdict of gutlty, and before sentence
and while exceptions allowed by the judge who presided at the trial are pending in
this court for argument ; and the convict, upon waiving his exceptions and plead-
ing the pardon, ts entitled to be discharged.

INDICTMENT for cheating by false pretences ; returned at March term
1871 of the superior court in Suffolk for criminal business. At May term
of that court a trial was had, a verdict of fuilty returned, and exceptions
taken by the defendant to the rulings and decisions of the presiding judge
were allowed.

The exceptions were duly entered in this court, and while they were
pending here, and before any argument or decision of the questions arising
thereon, the defendant on December 18, 1871, came into the superior
court, and there pleaded a pardon, granted by the governor with the ad-
vice of the council on December 8, of the offence charged in the indict-
ment. The district attorney, in bebalf of the Commonwealth, replied
that the pardon was granted  while the exceptions were pending and un-
decided as aforesaid, and before any judgment on said verdict was or had
been rendered by said superior criminal court or any conviction had on
said indictment, and was and is null and void.” The defendant demurred
to the replication ; and Lord, J., reported the case for the determination
of this court as follows: —

“By consent of the parties, I report for the determination of the supreme
judicial court, whether said pardon can be pleaded in bar of sentence upon
said indictment ; and whether it can or cannot be pleaded, what is the
legal effect of the pleading in the case. It was agreed between the par-
ties, that the exceptions to the rulings and decisions of the superior court
were pending at the time the pardon was issued ; and that said exceptions
were subsequently waived, and the pardon pleaded, as apsears by the rec-
ord. The Commonwealth’s attorney contended that, under the constitu-
tion of the Commonwealth, the governor cannot pardon till conviction is
established by the judgment of the court upon a verdict of guilty ; that at
all events, even if the executive may interpose his pardon before sentence,
it can only be when nothing of judicial proceeding remains except sen-
tence, when the right of the government to move for sentence is judicially
determined ; and that under no circumstances whatever can a pardon be
issued while there remains undecided a judicial question, upon which con-
viction and sentence depend. On the part of the defendant, it was con-
tended that the power and right of the governor to pardon is absolute
upon the rendition of a verdict of guilty g;’r the jury, and, whether so or
otherwise, the defendant is entitled upon the pleadings to be discharged.”
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G. A. Somerby § W. S. Gardner (T. H. Sweetser with them), for the
defendant.

J. W. May, district attorney, for the Commonwealth.

GRrAY, J. This case presents an interesting question of the extent of
the power conferred by that provision of the constitution of the Common-
wealth, which declares that “the power of pardoning offences, except
such as persons may be convicted of ﬁzfore the senate by an impeachment
of the house, shall be in the governor, by and with the advice of council ;
but no charter of pardon, ted by the governor, with advice of the
council, before conviction, aﬁru" avail the party pleading the same, not-
withstanding any general or ga.rticular expressions contained therein, de-
scriptive of the offence or offences intended to be pardoned.” Const.
Mass. c. 2, § 1, art. 8.

The nature of this question, involving a definition of the limits of the
constitutional authority of the executive department of the government,
and the doubts which some of us at first entertained in relation to it, jus-
tify, if they do not require, a full statement of the reasons and precedents
for the conclusion at which upon mature consideration we have unani-
mously arrived.

The ordinary legal meaning of * conviction,” when used to designate
a particular stage of a criminal prosecution triable by a jury, is the con-
fession of the accused in open court, or the verdict returned against him
by the jury, which ascertains and publishes the fact of his guilt; while
“ judgment ” or * sentence ” is the appropriate word to denote the action
of the court before which the trial ism, declaring the consequences to
the convict of the fact thus ascertained. The authorities upon this point
are so numerous, that it will be sufficient to cite a few of those which
show that such was the legal understanding and use of these words at the
time of the adoption of our constitution.

Upon a question of the meaning of legal as used at that time,
there is no higher authority than Blackstone’s Commentaries, which were
Published in §65, and of which Edmund Burke, in his Speech on Concil-
1ation with the Colonies, in 1775, said that he had h that nearly as
many copies had been sold in America as in England.

BlZwkstone uniformly speaks of the verdict of a jury upon a plea of not
guilty as constituting the ¢ conviction,” even while the case is still open
to a motion for a new trial or in arrest of judgment. After discussing the
granting of a new trial when the acc has been found guilty by the
jury, and the conclusive effect of an acquittal, he adds: “ But if the jury
find him guilty, he is then said to be convicted of the crime whereof he
stands indic Which conviction may accrue two ways: either by his
confessing the offence and pleading guilty ; or by his being found so by
the verdict of his country.” 4 Bl glcl)lm.l%?.u w Afﬁ trial and goexavic-
tion, the judgment of the court regularly follows, unless suspen or
arvested by gg;le intervening circumstance ; of which the principal is the
benefit of clergy.” Ib. 865. “ We are now to consider the next stage of
criminal prosecution, after trial and conviction are past, in such crimes and
misdemeanors as are either too high or too low to be included within the
benefit of clergy; which is that of judgment.” * Whenever he appears
in person, upon either & capital or inferior conviction, he may at this pe-
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riod, as well as at his arraignment, offer any exception to the indictment,
in arrest or stay of judgment.” Ib. 875. After describing the effect of
“gentence of death, the moet terrible and highest judgment in the laws
of England,” as attainting the criminal, and incapacitating him to be a
witness, or to perform the functions of another man, he observes: ¢ This
is after Judgment ; for there is difference between a man convicted
and attainted ; though they are frequently through inaccuracy confounded
together. After conviction only, a man 1s liable to none of these disabil-
ities ; for there is still in contemplation of law a possibility of his inno-
cence. Something may be oﬁeretf in arrest of judgment ; tﬁe indictment
may be erroneous, which will render his inilt uncertain, and thereupon
the present conviction may be quashed ; he may obtain a pardon or be
allowed the benefit of clergy.” Ib. 880, 881. * When judgment, pro-
nounced upon conviction, is falsified or reversed, all former proceedings
are absolutely set aside.” Ib. 393. ¢ General words have also a very im-
perfect effect in ons. A on of all felonies wifl not pardon a con-
viction or attainder of felony, but the conviction or attainder must be par-
ticularly mentioned.” Ib. 400. ¢ A pardon may either be pleaded upon
arraignment, or in arrest of judgment, or in bar of execution.” Ib. 402.
The terms of our constitution clearly indicate that its framers had in
mind these rules of the common law.

The word ¢ conviction "’ was used in the same sense in many public
acts of the government of this State, after it had thrown off the auhgori
of the crown, and before the adogtion of the constitution of the Common-
wealth. By St. 1776, c. 82, § 18, it was provided that “ no miswriting,
misspelling, false or improper English, after conviction ”’ upon an indict-
ment for treason, should ¢ be any cause to stay or arrest judgment there-
upon.” By St. 1776, c. 44, § 1, any person offending against the act of
1775, ¢. 9, to prevent the forgery of bills of public credit, ‘ and being
thereof convicted as in said act provided, shall be adjudged guilty of felony
and suffer the pains of death.” By St. 1776, c. 48, § 3, any person trans-
ported out of the State as a public enemy, and returning during the war
without license of the general court, shouﬂl, ¢ on conviction thereof before
the superior court of judicature,”  be adjudged 'lt_r{y of felony, without
benefit of clergy.” And by the St. of January Zgl,ul 79, c. 8, any inhab-
itant of this State, committing treason without the limits thereof, might
be tried therefor in the county whereof he was an inhabitant, and, * if
thereof convicted in the same county, be adjudged and punished in the
same manner a8 if the said offence had been therein committed.” Mass.
State Laws, 17756-1780, pp. 110, 127, 186, 211. The death warrants of
the same period, issued by the council exercising the executive power, pre-
serve the same distinction between conviction by the jury and judgment
of the court. For example, the warrant for the execution of Bathsheba
Spooner and others, for the murder of her husband in Worcester in
1778, recites that the defendants ¢ were by verdict of our said county of
Worcester convict, and thereupon” ¢ were by our justices of our said court
gjsudged to suffer the pains of death.” 2 Chandler’s Criminal Trials.

The first crimes act of the United States begins with these words: « If
any person or persons, owing allegiance to the United States of America,
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shall levy war against them, or shall adhere to their enemies, giving them
aid an:l’y comfort within the United States or elsewhere, agtll“:faﬂ be
thereof convicted, on confession in open court, or on the testimony of two
witnesses to the same overt act of the treason whereof he or they shall
* stand indicted, such n or persons shall be ad'ud%ed guilty of treason

against the United States, and shall suffer death.’ . S. St. 1790, c. 85,
§ 1. Section 31 of the same act declares that * the benefit of clergy shall
not be used or allowed upon conviction of any crime for which, by any
statute of the United States, the punishment is or shall be declared to be
death.” And our own St. of 1784, c. 56, § 2, provided that ¢ if any per-
son shall be convicted of any crime wherein by law the plea of benefit of
clergy was heretofore allowed, and for which, without such benefit of
clergy, he must have been adjudged to suffer the pains of death,” he
should be otherwise punished as therein prescribed. See also Sts. 1782,
c.9,81;¢c 14,§8; 1784,¢.9,§ 4; cc. &, 52, 68; c. 67, §11; c. 68.

Mr. Dane, who Was admitted to the bar before the adoption of the con-
stitution, and was peculiarly learned in the law of his time, says: ¢« A
man is convict by verdict, but not attainted before judgment.” Pardon
is another special plea in bar.” ¢ By pleading a pardon in arrest of judg-
ment, there is an advantage, as it stops the corruption of blood, by pre-
venting the attainder.” ¢ Conviction is on confession or verdict.” 6 Dane
Ab. 534, 586. See also T Dane Ab. 839, 340.

In Commonwealth v. Richards, 17 Pick. 295, it was held that an appeal
allowed by statute from the court of common pleas in a criminal case, to
be claimed at « the court before which such conviction shall be had,”” must
be claimed before the end of the term at which the verdict was returned ;
and Chief Justice Shaw, in delivering the opinion of the court, said : *¢ It
has generally been considered, we believe, that, as the sentence is the
final act in a criminal proceeding, it comstitutes the judﬁnent, and it is
only from final judgments that appeals are to be taken. But though sach
is the general rule of law, we think it has been changed by this statute,
and that the statute itself has made a distinction between a conviction
and a judgment. In general, the legal meaning of ¢conviction’ is, that
legal proceeding of record, which ascertains the guilt of the party, and
upon which the sentence or judgment is founded, a8 a verdict, a plea of
guilty, an outlawry, and the like.” See also Commonwealth v. Andrews.
2 Mass. 409, and 8 Mass. 126, 131, 133.

The use of words in our modern statutes is not the highest evidence of
their meaning at the time of the adoption of the constitution. But it
may be observed that the Rev. Sts. c. 128, § 8, and the Gen. Sts. ¢. 158,
§ 5, provide that *“‘no person indicted for an offence shall be convicted
thereof, unless by confession of his guilt in open court, or by admitting
the truth of the charge against him by his plea or demurrer, or by the
verdict of a jury accepted and recorded by the court.” It is by the de-
fendant’s own confession, plea, or demurrer, by the verdict, that he is here
declared to be * convicted,” without any action of the court in either al-
ternative, except, in the latter, the mere formal acceptance and recordin
of the verdict, which implies no adjudication of the court upon the defend-
ant’s guilt. See also Rev. Sts. c. 187, § 11, and Gen. Sts. ¢. 172, § 16 ;
Rev. Sts. c. 139, and Gen. Sts. c. 174, passim.
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When indeed the word * conviction” is used to describe the effect of
the guilt of the accused as judicially proved in one case, when pleaded or
given in evidence in another, it is sometimes used in a more comprehen-
sive sense, including the judgment of the court upon the verdict or con-
fession of guilt ; as, for instance, in speaking of the plea of autrefois con-
viet, or of the effect of guilt, judicially ascertained, as a disqualification of
the convict. And it might be held to have the same meaning in the some-
what analogous case in which the constitution provides that ¢“mno person
shall ever be admitted to hold a seat in the legislature or any office of trust-
or importance under the government of this Commonwealth, who shall in
the due course of law have been convicted of bribery or corruption in ob-
taining an election or appointment.” Const. Mass. c. 6, art. 2. See Case
of Falmouth, Mass. Election Cases (ed. 1853), 208.

But Blackstone says: *‘ The plea of autrefois conviet, or a former con-
viction for the same identical crime, though no judﬁment was ever given
or perhaps will be (being suspended by the benefit of clergy or other
causes), i3 a good plea in bar to an indictment.” 4 Bl. Com. 886. And it
is still an open question in this Commonwealth, whether a verdict of
guilty, rendered upon a indictment, and which has not been set
aside, will or will not, before judgment, support a plea of autrefois con-
vict. 6 Dane Ab. 538. Commonwealth v. Roby, 12 Pick. 496, 510;
C"Iommwealth v. Lahky, 8 Gray, 459, 461; Commonwealth v. Harris, Ib.
470, 473.

At the time of the adoption of the constitution, the word ¢ conviction "
was ordinarily used to express the verdict only, even in treating of the
disqualification of the convict as a witness. Lord Mansfield, for example,
in 1774, where a witness was objected to as incompetent because he stood
convicted of perjury, the record of which conviction was produced, said